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HE intention of the following 

ſheets is to ſelect thoſe parts of 

Doctor Taylor's Elements of 

the Civil Law, which eſpecially relate to 
that ſubject, from the. miſcellaneous ob- 
ſervations with which it abounds ; as 
theſe, though very valuable both to the 
Antiquary and the claſſic Scholar, are 
not immediately neceſſary for the young 
ſtudent, at a time when it will be very 
uſeful to him to be acquainted with the 
other parts of the book : there are 
added ſome paſſages from Spelman's 
Dioniſius Halicarnaſſenſis, which may 
be ſerviceable to explain ſome parti- 
cular cuſtoms, together with a tranſ- 
lation of the principal Greek and Latin 


quotations 


* — - 
a * Jow K * 7 L — * * 9 1 — — * 
” — ws a * — — 


. * p 
** CAE ape th A UE _— 


P R E F A C F. 


quotations and a few notes by the au- 
thor of the Summary. The Diſſer- 
tation on Obligation, was originally 
wrote as notes to the ſection on the 
of nature, but it was afterwards thought 
proper, on account of their length; to 
form them into a ſeparate treatiſe, 
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DISSERTATION 


OBLI EAT 1 0 N. 


' 


BLIGATION.i is a a word of yery 
frequent uſe, and taken in vari- 


ous and indeterminate Senſes, in 
its moſt extenſive ſignification we em- 
ploy it to expreſs our Situation when 
we are conſcious that ſomething, whether 

it is of great or ſmall importance, has 
power to influence our will, and is the 
motive which determines us to act, or 
not to act: but in its more appropriated 
meaning it is applied to that compulſive 
power which Law has over free agents; 
and we are particularly ſaid to be under 
an Obligation, or to be obliged to what 
the law commands; nay fo cloſely are 
our notions of Law, when conſidered as 
a a rule 
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a rule of action to free agents, con- 
nected with our notions of obligation, 
that if any one ſhould ſpeak of a Law 
which did not oblige, he would rather be 
cenſured for an improper. ule of words - 
than for a miſtake in moral philoſphy : 
but as theſe two ideas, though it ſhould 
be admitted that they are inſeparably con- 
nected together, are yet very diſtinguiſh- 
able from each other, there being nothing 
eaſier to ſeparate than a conſciouſneſs of 
Obligation from a rule of Law, it is ex- 
ceedingly neceſſary not to confound them 
as one internal impreſſion; for a-miſtake in 
this particular has betrayed many writers 
upon moral ſubjects into errors they have 
never extricated themſelves from, and into 
abſurdities they could elſe never have fallen 
into: when they have ſhewn the fitneſs 
of any law of nature to the end for which 
it is eſtabliſned, or the power of the Deity 
to puniſh our diſobedience to it, they 
think that they have ſufficiently proved 
our obligation to obey it, and proceed, 
from it is true, to it is your duty, with. 
the utmoſt content, entertaining no ſu- 
ſpicion that there is any thing more to be 
done, as if the Obligation grew out of the 
Law. 
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Law. For my part, 1 conſider theſe two 
propoſitions as very different from each 
other, and think that it is incumbent upon 
every one who. would treat of natural 
law, to begin firſt with a careful inveſti- 
gation of this Sentiment of Obligation, 
as it is allowed by every one, that without 
it all law would be uſeleſs; to inquire 
diligently to what faculty of the human 
mind it ſhould be referred, and in what 
ſituations it is perceived, to collect by 
patient experience the different ſignifica- 
tions · in Which not only different but even 
the ſame perſons uſe this word at different 
times, and accurately to mark them; to 
do which is the intention of this Diſſer- 
tation, founded entirely upon experience, 
and upon this I hope to eſtabliſh, a few 
general truths, which'may be accepted and 
appealed. to as firſt principles in the {cience 
of morality. 

I am very ſenſible 'of all thoſe difficul- 
ties that attend our enquiries when the 
mind preſumes to look within herſelf, to 
deſcribe her own powers and capacities, 
to give a hiſtory of her own progreſs and 
operations, and to cloath her internat feel- 
ings, and reflex impreſſions with language; 

a 2 on 
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on ſuch fubjcts how great muſt be the 
danger of continual miſtakes, either by not 
clearly underſtanding our own meaning, 
or being miſunderſtood by others ; and if 
miſtakes ſhould ariſe, where is the ſtand- 
ard by which we ſhall correct them? The 
beſt remedy for this inconvenience is to 
begin by laying down ſome experimental 
obſervations on the human mind, which 
are as generally admitted te be true, as any 
of thoſe are, which are drawn from material 
objects, and which are no more called in 
queſtion in real life than theſe : for, when 


TI ſay that fire will burn a houſe, or fear 


drive a man from the flames; both theſe 
propoſitions are allowed to be equally 
true, and both admitted upon the ſame 
principle, Experience; though in the one 
caſe the obſervation is made on matter, 
in the other on the human mind. 

There is indeed one objection which 


may be made to this proceeding ; and 


this 1s, I ſhall be obliged to dwell very 


minutely upon facts ſo obvious to every 


one's daily experience, and fo thorough- 
ly proved to him by his own conſciouſ- 


neſs, that I am afraid of diſguſting the 


reader, who will be apt to ſay, why am 
I re- 


ON OBLIGATION. v 
I reminded of what paſſes hourly before 


me, and which a child knows without in- 
formation? In anſwer to this charge, I 
ſhall ſay, that it is very true, and ſorry 
indeed ſhould I be if it was otherwiſe, . 
and that I ſhould attempt to advance the 
moſt abſtruſe truths in the ſcience of man, 
if they did not ultimately depend upon 
what was obvious to the meaneſt ca- 
pacity. 

However variouſly the word Obligation 
may be uſed, to whatever different ſitua- 
tions of their own mind any perſons may 
apply it, or ſpeak of others as being in- 
flaenced by it, it is always ſuppoſed to re- 
fer to ſome capacity of the agent, either to 
act, or not to act; in other words, when 
a man is faid to be obliged, it muſt be to 
do, or to forbear ſomething within the 
reach of the human faculties ; for to ſay, 
that a man is oblzged, without having ſome 
object in view to which you refer, would 
not be to advance what is falſe, but to talk 
nonſenſe : admitting therefore that Obli- 
gation is a motive to action, we cannot 
do better than begin our enquiry by en- 
deayouring to find out what is the univer- 
| _ motive of action in Mankind, and if 
a 3 we 
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we ſhould be fortunate enough to aſſign 
one caule, the different modifications of 
which will be an anfwer to this queſtion, 
and point out to us the original ſpring of 
all that we can do or conſent to, however 
varied or blended together, we ſhall have 
proceeded a great way in our preſent un- 
dertaking, as we ſhall have traced Obli- 
gation up to its firſt ſource, and ſhewn of 
what Genus it is a Species, and by diſtin- 
guiſhing carefully the different manner in 
which it influences the human mind from 
what all other motives do, we ſhall fo fully 
explain its nature and power as to com- 
plete what we haye propoſed. 

There is no occaſion at preſent to enter. 
into an exact analyſis of all the parts of 
the human mind ; but it poſſeſſes two 
powers which it will be neceſlary to ex- 
plain and diſtinguiſh from each other : 
thefe are Reaſon and Senſation ; Reaſon is 
that faculty which enables us to perceive 
the various relations which Ideas bear to 
each other, or in other words to attain 
the knowledge of the truth of thoſe pro- 
pofitions which are not known, by the in- 
tervention of thoſe which are. By Senſa- 
tion I mean every emotion of the mind 

Which 
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which can be excited by an external or 
or an internal cauſe, and which is uſually 
attended with pleaſure or pain. I hope 
I ſhall be excuſed for uſing the word ſen- 
ſation in a more extenſive ſenſe than it 
commonly has in our language, but I 
know of no one word in it which will 
better comprehend all I mean to ſignify 
by it; for I include in this term Senfation, 
hunger, thirſt, and ſenſual love, which 
are uſually called appetites. The paſſions 
of anger, fear, hatred, and pride; the 
affections of ſympathy and good nature, 
the approbation or diſapprobation, eſteem 
or contempt which is excited by the va- 
rious actions of man, conſidered as a moral 
agent; the pleaſure or diſguſt which a 
cultivated mind feels upon perceiving 
the beauties or defects in all works of ge- 
nius, as puetry, oratory, painting, ſculp- 
ture, architecture, muſic, and all the pro- 
ductions of the fine arts, which are the 
object of what is called taſte. I pretend 
not here to have given a catalogue of all 
our ſenſations ; I have only enumerated 
ſome of the principal of each fort, that it 
may be known in what a general ſenſe 1 
employ that word ; Reaſon is of ſuch uni- 

= Y veriai - 
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verſal uſe, not only in directing us what 
plan of life we ſhall purſue, but alſo in 
enabling us to accompliſh the moſt com- 
mon buſineſs we have in hand, or to act 
with propriety on the moſt ordinary OC- 
caſions, that it is generally ſuppoſed to 
be the motive of all thoſe actions which 
proceed upon thought and deliberation, 
as the inconſiderate ſteps which a man 
takes to ruin his fortune or character to 
gratify ſome ſtrong ſenſation, are ſaid to 
have that ſenſation for their cauſe ; but 
yet I am inclined to think, that though 
reaſon is employed i in every action of our 
life, yet it is only in its proper province 
of deducing unknown propoſitions from 
thoſe already known, while at the bottom 
it is ſenſation that is the original ſpring 
of all our actions, as well thoſe which 
are virtuous as thoſe which are vicious. 
Let us examine into this matter with that 
diſpaſſionate love of truth which the im- 
portance of the ſubject requires, and take 
the only way which can afford us any 


Not that every Senſation is a motive to action, for there 


are ſeveral which the mind reſts in the perception of, as 


ſmelling a roſe, hearing a piece of muſic, or peruſing a 
Poem. : 


certain 
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certain conviction, experimental 8 
tions; and theſe I ſhall draw from the 
different nature of man as a ſelfiſh, a ſo- 
cial, and a religious being ; and while I 
conſider him as acting in one of theſe ca- 
pacities, to avoid confuſion, I ſhall take 
no notice of any motive whatſoever which 
may at the ſame time influence him in 
another, I will explain myſelf by an ex- 
ample: a man may be deterred from do- 
ing a bad action by the fear of legal pu- 
niſhment, good- will to the party whom he 
muſt injure, or gratitude to his Maker; 
all theſe Senſations may join to determine 
his conduct :. but when I ſhall conſider 
him as a ſelfiſh being, I ſhall take notice 
only of the firſt ; when as a ſocial being, 
only of the ſecond: when as a religious 
one, only of the laſt. We.will begin our 
inquiry by conſidering a man acting un- 
er the influence of ſelfiſh Senſations ; 
and as all the operations of the mind, in 
grown perſons, are performed with ſuch 
wonderful quickneſs, that we cannot well 
attend to their progreſs either in ourſelves 
or others, and ſo blended together that 
we can with difhculty diſtinguiſh and ſe- 
parate them from each other, let us not 


think 
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think it too humble an employment to 
collect the different provinces of Reaſon 
and Senſation, and ſee which of them is. 
the motive of action in a young child, 
who endeavours to procure what he wants 
and avoid what he fears, for we may eaſily 
ſee the reaſoning he employs and the in- 
termediate ſteps that he takes to acquire 
what he deſires ; whereas if, we attend to 
ourſelves in the ſame circumſtances, the 
volition ſeems the immediate cauſe of the 
event. If a child ſees a baſket of fruit 
upon a table, does he firſt deſire to get at 
it ; and then contrive how? or does he 
cantrive how, and then deſire it >? This 
may be thought a trifling queſtion, as it is 
obvious to common ſenſe that without he 
wanted it he would never have thought 
of procuring it, but will indeed be found 
of the utmoſt conſequence in our inquiry. 
If this baſket is within his reach he will 
immediately lay hold of it, and in this 
caſe it would generally be ſaid that there 
was no reaſoning at all employed, but that 
the poſſeſſion immediately followed the in- 


v In other words, does Reaſon precede Senfation or fol- 
low it ? | | 


fluence 
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fluence of the will on the hand, though. 
this would not be ſtrictly true, for the very 
raiſing of that properly, and going to the 
{ſide of the table which the baſket is neareſt 
to, is the effect of experimental reaſoning 
pointing out the means to gain the end, 
though even the child himſelf, as he has 
already acquired a habit of uſing his hands 
as he pleaſes, and judging of diſtance by 
ſight might take no notice of this interme- 
diate ſtep, and would think that he uſed 
no contrivance to get the fruit as it ſtood 
within his reach. I have made this re- 


mark to ſhew how very early in life we 


are apt to be inattentive to the operations 
of our own mind: but to return to our 
baſket. Suppoſe the table ſhould be too 
high for the child to get at the fruit, will 
not his reaſon ſuggeſt to him, that if he 


firſt climbs upon ſomething elſe he ſhall 


then be within reach of it; and will he 
not conſider with himſelf what piece of 
furniture will be beſt for that purpoſe, 
and chooſe a common chair rather than 
an arm one which he has found by ex- 
perience to be too heavy for him to lift 
eaſily? in like manner if the fruit ſtood on 
2 ſhelf over the table, would not the child 

2 climb 
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climb from the ground to the chair, and 
from the chair to the table ? 

Let us now ſhift the ſcene a little and 
ſuppoſe the fruit is growing on a tree, 
where there will be more difficulty in the 
acquiſition, and more than one method 
of obtaining it preſents itſelf to his choice. 
This branch may be ſafe to climb, but 
can you gather the fruit from it; that is 
certainly near enough, but won't it break 
if you venture upon it? and while theſe 
matters are under the child's conſidera- 
tion, they may probably give riſe to an- 
other ſenſation, the height of the tree, 
the diſtance or weakneſs of the bough, 
may ſuggeſt to him the fear of falling ; 
and he now has to balance the probabi- 
lity of this event's taking place, to do 
which he will conſider the ſeveral pro- 
portions and ſituations which this tree 
bears to others which he has formerly had 
experience of himſelf, or has ſeen other 
boys climb up, and if the probability of 
falling preponderates, he will give over 
the attempt and follow the impulſe of fear 
inſtead of deſire; in both theſe inſtances 
Senſation is evidently the original cauſe 
or ſpring of action, while reaſon is em- 


ployed 
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ployed to ſuggeſt the means for obtaining 
that end which ſhe aims at. 

If words can make this clearer, I * 
that it may be obſerved that in exactly the 
ſame circumſtances, when there cannot 
be the leaſt difference perceived between 
the relations, two boys of different diſ- 
poſitions at the foot of the ſame tree would 
act differently as different Senſations pre- 
vailed over each of them; a timorous boy 
would be influenced by fear, and forego 
the fruit; the lad of a bolder ſpirit, by de- 
fire, and would riſk the danger to get it. 
It would be ealy to carry this diſtinc- 
tion through every ſituation you could 
ſuppoſe the child in; and whoever will 
take the trouble to do it, will find that in 
every caſe which can be imagined as well 
as in the inſtances I have given, the ſpring 
or cauſe of action is Senſation, Reaſon be- 
ing only employed in finding out the re- 
lations between the objects. From the 
actions of a child we will proceed to exa- 
mine the actions of a ſavage as next in 
point of ſimplicity, and ſee if theſe allo 
do not, all of them, ariſe from the ſame 
cauſe. While men continue in that rude 
ſtate which travellers inform us great part 

of 
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of the inhabitants of America originally 
lived in, where they neither enjoyed the 
benefits of a poliſhed ſociety, nor were 
liable to the reſtraints it impoſes, their 
ſenſations are very ſimple and the means 
of gratifying them uſually ſo abvious, 
that they have ſeldom occaſion to employ 
any long deductions of reaſon for that 
purpoſe; their principal call is to ſatisfy 


cheir hunger, to do which they purſue 


that track which they have been bred up 
in by their parents, and are hunters or 
fiſhermen according to the nature of the 
country they inhabit; but in Whatever oc- 
cupation they are engaged they are ex- 
tremely ſkilful; for their reaſon being 
employed in very few ſubjects acquires:a 
wonderful accuracy in thoſe it attends to, 
and always ſuggeſts the readieſt means of 
acquiring what Senſation: impels them to 
procure : but that this is the cauſe. of ac- 
tion js as evident as poſſible ; for the mo- 
ment the deer falls at the feet of a ſavage, 
or the fiſh flounder in his net, be thinks 
of nothing but indulging himſelf. in the 
molt ſenſual gluttony, and continues in 
the greateſt lazineſs till the returning calls 
of hunger force him once more to con- 

ſider 
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ſider how he ſhall allay the pains of it, 
and ſend him again to the woods or the 
riyer. If there is any thing elſe which 
will awake him from his indolence it muſt 
be the buſineſs of war; but war amongſt 
ſavages is fo evidently the effect either 
of anger upon ſome immediate quarrel, 
or premeditated revenge for ſome an- 
tient grudge, and ſo little advantage is 
propoſed by either party from their vic- 
tory, that it may be well allowed me that 
it is theſe violent Senſations which in- 
duce them to expoſe themſelves not only 
to the danger of battle, but alſo to all 
thoſe horrid torments which they are ſure 
to feel, and are brought up to expect in 
caſe they are taken priſoners. Indeed the 
Senſations of a ſavage are ſo few in num- 
ber, ſo violent in their influence, ſo con- 
ſtant in their effects, and it uſually re- 
quires ſo little reflection to procure the 
means of their gratification, that the moſt 
ſuperficial obſerver imputes his actions to 
theſe only, and in commo language he 
is ſaid to be under their influence. But 
this is only becauſe the relations between 
the ideas which he has to compare to- 


gether immediately preſent theraſelyes to 
his 
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his view, and thus the deductions of Rea- 
ſon are miſtaken for the effect of habit ; 
but this will be further explained, from ob- 
ſervations which will ariſe from conſider- 
ing mankind after they have quitted their 
original ſtate of barbariſin, and are become 
members of cultivated ſociety ; the firſt 
circumſtance that ſtrikes us in their new 
ſiruation is the great increaſe of their wants 
which ariſes from their mutual intercourſe; 
when theſe have exceeded the ſpontaneous 
produce of nature, property will be intro- 
duced, and will ſoon walk over the land 
with ſuch haſty ſtrides as to extend from 
the bow and the canoe to the produce of 
the ſoil, live cattle, and laſtly the foil itſelf ; 
while theſe two laſt remain in common, 
the ſavage has nothing elſe to do but to 
roam where the chace calls him, and the 
moment he has killed his game may in- 
dulge himſelf in idleneſs till it is all con- 
ſumed, ſecure that the woods will furniſh 
him with freſh proviſions whenever he goes 
to ſeek it ; but when the terms, mine and 
thine are appropriated to two articles of 
ſuch importance to ſuſtenance, the ſcene 
will be quite changed, and it will be no 
logger the buſineſs of a day to provide 
for 
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for a day, but a regular plan of life muſt 
be laid down which may enable a man to 
acquire what he may call his own, and 
the farm+yard, or the fold muſt now fur- 
niſh that proviſion which either is no 
longer to be met with in the foreſt, when- 
ever he may want it, or if it is, it may 
not be his property; and for this purpoſe 
the ground muſt be plowed and ſown in 
one part of the year, that it may yield its 
produce in the other. The calf and the 
lamb muſt be nurtured in their infancy, 
if he would hereafter partake of the milk 
or the fleece; and the cattle which are 
neceſſary for the buſineſs of huſbandry, 
will in their turn claim the benefits of it, 
and call for the attention of their fellow- 
labourer, who muſt now ſhake off his na- 
tural indolence, and ſubmit to a ſeries of 
painful employment during the moſt in- 
clement ſeaſon, and patiently wait many 
months for the fruits of his toil; nor 
when the harveſt has rewarded his labours, 
may he ſit down and riot over the whole 
produce while it laſts, but muſt frugally 
parcel it out in ſuch a manner as will 
make it ſerve all the year, while at the 
ſame time the returning ſeaſons remind 
| . b IA him 
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him to renew his former occupations, if he 
withes for his future ſubſiſtence. When 
we compare the ſituation of one who muſt 
do all this for his food, with the ſimple 
employment of the ſavage for that pur- 
n it is eaſy to ſce how much more oc- 

caſion the one has to uſe the deductions 
of Reaſon than the other; though the ori- 
ginal motive or ſpring of action in them 
both is Senſation or Deſire; and was you 
to put queſtions to either of them, it would 
be to the ſame ſenſation they would ulti- 
mately refer, only the one would ſooner 
arrive at his firſt principle than the other. 
Why do you kill that ſtag? becauſe I want 
food. Why do you want food? Becauſe I 
am hungry. I belicve no one would 
chooſe to expoſe himſelf to the ridicule of 
thewing he was not fatisfied with that an- 
{wer from the ſavage: and though you 
may vary your queſtions to the farmer, ſo 
that it will be longer before he aſſigns his 
ruling motive, yet you will find i it at laſt 
the ſame. 

But this deſire of food which each of 
them endeavours to fatisfy in that manner 
which is moſt conformable to their ſitua- 
tion, and which chiefly engroſſes the at- 

tention 
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tention of the ſavage, and almoſt wholly 
employs the ſimple villager, has but little 
ſhare in the breaſt of thoſe who in civil 
life are removed beyond the reach of 
want; for when a man in eaſy circum- 
ſtances lives in a ſociety. which has re- 
ccived the laſt poliſh of improvement, the 
perfection to which all the fine arts are 
bronght, and the elegancies of life which 
they produce, call into action ſenſations 
which before lay dormant in the mind, 
and excite deſires which cannot be grati- 
fied without great forethought, and often 
great expence. The intercourſe between 
man and man makes every one wiſh for no- 
tice, and pre-eminence, a ſituation not to 
be acquired without great attention joined 
to great abilities; for this purpoſe the man- 
ners of the times muſt be ſtudied, the fitu- 
ation and characters of the age muſt be 
known, the probability of very contingent 
events muſt be taken into conſideration, 
and above all every other deſire muſt give 
way to this ſimple love of pre-eminence, 
which requires ſuch a long train of thought 
and ſubtle contrivances to bring about, 
that while we are employing the means 
the end eſcapes our view, and Reaſon is 
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ſaid to inſpi ire that conduct ſhe only ad- 
viles 3 the guidance of Senſation. 
But it is not only the number of Senſa- 
tions which mark the difference between 
lavage and ſocial life, but alſo their op- 
poſition to each other ; for incompatible 
paſſions may at once call for their leparate 
gratification. When the mind is in this 
ſituation, let us ſee whether it is Reaſon or 
Senſation which is the determining mo- 
tive. When the gallant young officer 
burſts from the arms of his intended bride, 
and claims his ſhare in ſome dangerous 
expedition which will expoſe him not 
only to the hazards of war, but all the diſ- 
advantages of an unwholeſome climate, 
what is it that influences him but a ſenſe 
of honour, and ſhame of being ſupected 
to be under the dominion of thoſe ſofter 
emotions of the mind which are ſuppoſed 
in his profeſſion never to prevail over a 
love of glory, and duty to his country ? 
When the tender father at laſt, and 
with great reluctance, forgives his im- 
prudent daughter for throwing herſelf 
away in ſome worthleſs marriage, what is 
he an inſtance of but the ſenſation of pa- 
ternal tenderneſs preyailing over that of 
ambition 


ON OBLIGATION. Ni 


ambition or intereſt? I hope the reader 
will not think I have been too long in 
enumerating theſe experimental obſerva- 
tions, ſince I draw this important conſe- 
quence from them, that vary, blend, or 
combine the ſelfiſh actions of mankind as 
you pleaſe ; let the poſſeſſion ſucceed the 
deſire ever ſo quickly, or let ever ſo many 
intermediate ſteps be neceſſary for that 
purpoſe, ſtill Senſation is the original 
{pring from which they all proceed. But 
it will be ſaid, is not this aſſertion con- 
trary to the general opinion of mankind ? 
are not the writings both of Divines and 
Moraliſts continually adviſing us to obey 


the directions of Reaſon, and to neglect. 


the ſolicitations of paſſion? are we not 
told, that Reaſon is the divine voice with- 
in us, forbidding what is wrong, and 
guiding us to what is right? what is it, it 
will be added, that brings on the thought- 
leſs and vicious part of mankind whole 
years of unavailing ſorrow on hours miſ- 
ſpent, but being hurried away by the 
violence of their paſſions to commit thoſe 


crimes, which, had they been influenced 


by their Reaſon, they would moſt heeg- 
fully have avoided ? Is it not then looſen- 
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ing the very principles of morality to affirm 
that it is not-Reaſon, but Senſation, that 
is the motive to action? To ſo important 
a queſtion as this, I think it neceſſary to 
give the molt careful and attentive anſwer; 
for it is not the intention of this treatiſe 
to countenance in the leaſt degree any 
licentious ſyſtem of morals, or to weaken 
the foundations of duty, but to eſtabliſh 
them on the ſureſt principles. In the 
firſt place then, I would obſerve, that by 
Reaſon many perſons mean not only that 
faculty of the mind which enables them 
to perceive the relations between ideas, 
but alſo thoſe rules of prudence which 
guide us to happineſs, or that voice of con- 
ſcience that points out our duty; if they 
do ſo, it is only a diſpute about words; 
but of this hereafter, At preſent I will 
ſuppoſe them to ule the word Reaſon in 
the ſenſe in which I have defined it ; and 
it is thus I would anſwer the queſtion they 
propoſe, There is a Senſation in the hu- 
man mind, which, though it is not one of 
.the moſt violent that we feel, is yet per- 
haps the moſt conſtantly felt, and ſure to 
keep at home, and awake to its own bu- 
ſineſs, when even hunger and laſt ceafe 
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to operate on the breaſt, or remind us of 
their exiſtence : this ſenſation is ſelf-love, 
by which I do not mean that preference 
which a man gives himſelf in compariſon 
with another, in procuring any good and 
avoiding any evil, but that calm deſire 
of promoting his own happineſs which is 
interwoven in our frame, and may be 
ſeen to exert itſelf even in infants in pro- 
portion as their different powers develope 
themſelves; and though other paſſions, 
which may be occaſionally felt, and whoſe 
objects are not always at hand, may ſomè- 
times prevent its governing the man, yet. 
whenever theſe have been ſilenced by 
their gratification, it returns to its office, 
with double diligence. 

Amongſt ſavages this 'ſenſation exerts 
itſelf with little oppoſition from the other 
paſſions, * Their happineſs and welfare are 
ſo immediately and cloſely connected with, 
and depend ſo greatly on ſatisfying the 
calls of appetite, that while they are em- 
ployed in the one, they are ſure to be con- 
ſulting the 'other, and may lately follow 
the unerring dictates of nature in their 
ſituation ; but in civil life it is not ſo, for 
then many Senſations are felt at the ſame 
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time which cannot all be gratified ; in 
particular the defire of preſent pleaſuro 
and permanent good will often excite 
men to contrary actions, and either this 
or that muſt give way. Let us confirm 
this obſervation by experience: as many 
things which are a ſpecies of property, 
lands in particular, cannot be of any im- 
mediate uſe, but require time and cultiva- 
tion to make them worth having; it is re- 
quiſite that property ſhould be permanent, 
and that he who has once had a right in 
any thing ſhould continue to have it till 
he chuſes voluntarily to give it up, and 
that no ane ſhould he allowed to ſeize the 
flock which another had reared, or reap 
the corn which his more induſtrious neigh- 
bour had ſown, Hence the origin of 
laws, or thoſe rules reſpecting property, 
which all civilized nations have agreed to 
ſubmit to for their murual conyenience, 
under the ſanction of the ſevereſt puniſh- 
ments, even the forfeiture of life itſelf, for 
tranſgreſſing them. What a variety of 
new relations does this ne ſituation place 
mankind in with reſpect to each other, 
and what a much wider field is there ho 


the exerciſe of reaſon than ſhe before had? 
how 
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how many more ſenſations will this call 
into action? what freſh oppoſition will 
take place between them? We have al- 
ready ſeen how far the ſhepherd and the 
farmer muſt extend their care to procure 
themſelves food, leſt they ſhould be ine- 
vitably ſubje& to the dreadful calamity 
of want, and really ſtarved, before the 
returning ſeaſon affords new ſupport : for 
I did not then ſuppoſe that the ſtores of 
a more provident neighbour were at hand 
whence they might ſupply their awn de- 
ficiencies ; but I conſidered them as the 
only inhabitants of an iſland, who there- 
fore muſt depend wholly on their own 
farm and fold ; but we will now admit 
that there are many perſons near the im- 
provident man, who has ſpent his ſum- 
mer ſtore before the winter is over, who 
have in their poſſeſſion, not only all that 
his little farm could have ſupplied him 
with, but abundantly more; that inſtead 
of the hard fare, which was all that his 
frugality could have reſerved for him, 
they have every ſpecies of dainties which 
he can never hope to taſte, and in ſuch 
abundance as he can hardly conceive an 
end to; and there is no doubt but that the 

call 
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call of hunger, or the love of good cheer, 
if there were no oppoſite ſenſations in the 
man's mind, would induce him as natu- 
rally to contrive how to poſſeſs ſome of 
theſe good things, as the ſame Senſation 
inſpired the child to get the baſket of fruit 
which ſtood out of his reach : but there 
will be another ſenſation in his breaſt, 
that of ſelf-love, and reaſon will be called 
in to ſay whether this may be done con- 
ſiſtently with that happineſs he ſo much 
defires ; and what does ſhe do, but re- 
mind him of the probability of detection, 
and the ſhame conſequent thereon ; the 
pain of puniſhment, the loſs of character, 
the improbability of future ſubſiſtence, - 
all of which are deſtructive thereunto; 
and when thoſe matters are well balanced. 
and duly conſidered, it he follows her die- 
rates, it is becauſe the deſire of happineſs 
is his ruling motive; if not, it is becauſe- 
he is led away by the violence of appetite; 
but both theſe come under our definition 
of Senſation. A ſhort dialogue will ex- 
plain the reaſoning here uſed: “ You 
work very hard to-day at your threſhing ; 
is it not painful to you?” © Yes, it is, and 


44 can bardly ſupport myſelf under it, but I 


mu ſt 
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muſt do it or ſtarve. © ] can put you into 
an eaſier way of providing for yourſelf. 
« I wiſh you would.” © Secrete one buſhel 
of corn in ten for your own uſe,” 1 
doubt 1 ſhould be found out, and then I fear 
that neither my maſter nor any one elſe will 
employ me again.” © What then?“ © What 
then? why then I muſt ſtarve to be ſure, 
if no one will employ me.” Well, but 
you may go on ſtealing.” © Yes! and fo 
come to the gallows.” © Suppoſe you do?“ 
« Suppoſe I do? why, ſhould you like to be 
hanged ?” May we not here clearly ſee 
what is the province of Reaſon ; that it is 
her buſineſs to place the whole matter, 
with all its conſequences, before the man, 
and convince him how deſtructive the dif- 
honeſt meaſures, which were -propoſed to 
him, will be to that deſire of happineſs 
which is a very conſiderable ſpring to 
action; and as this univerſally aſſures all 
men, that this ſenſation can never be ſo 
well gratified as by avoiding all thoſe ac- 
tions which the laws of ſociety forbid ; 
hence it has happened that Reaſon and 
Virtue, Paſſion and Vice have been con- 
ſidered almoſt as ſynonimous terms, nor 
is it a wonder that in common life this 

7 miſtake 
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miſtake-ſhould have ariſen, and Divines 
and Moraliſts, who are to adapt their dit- 
caurſes to popular language, do well in 
aſeribing a life of virtue to Reaſon, and 
laying the blame of all the faults we com- 
mit on our paſſions; becauſe thoſe to 
whom they chiefly addreſs thęmſelves, 
as | have already obſer ved, mean by Rea- 
fan, a deſire af happineſs, or a ſenſe of 
duty, and by Paſſion, thofe appetites which 
cannot be gratified but at the expence of 
one of theſe. Nor does there ariſe any 
inconyenience from this miſuſe of theſe 
words; nay, as they can plead long pre- 
ſcription for having been received in theſe 
ien&s in common life, one would not 
chooſe in ſome caſes to hazard the inno- 
vation of confining them to their ſtrict 
philoſophical meaning; but in a treatiſe 
which propoſes to inquire into the origin 
of duty, too much accuracy cannot be 
uſed in ſeparating the different faculties 
of the mind, and giving diſtinct names to 
each, as nearly correſpondent to the com- 
mon acceptation of words as the caſe will 
admit of. No there cannot be any two 
more different from each other than Rea- 
{on and Senſation. 


But 
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But we (hall be {till further conviniced, 


ultimate motive is ſenſation ; if we e ſup- 
poſe à perſon not reaſoning with hitnſelf 
what he fhall do, or what he ſhall forbear, 
but directing the conduct of another. 
When the experienced father is giving 

his ſon thoſe rules for his behaviour in 
life, which will make him happy in him- 
ſelf and an ornament to his country ; to 
what does he apply to gain the young 
man's atterftion and fix his principles, but 
either to that ſentiment of felf-love which 
I have been ſpeaking of, that continually 
keeps in view. the happineſs of the party, 
or ſome other which is conſiſtent there- 
with: he recommends frugality, by ſhew- 
ing him that it is requiſite, even for men 
of large fortunes, to procure that inde- 
pendence which is ſo neceſſary to culti- 
vate and cheriſh thoſe elevated ſentiments 
of mind which are incompatible with diſ- 
treſſed circumſtances ; ; he cautions him 
againſt low ſenſual pleaſure, by leaving 
it to his judgment to determine whether 
he ſhall not beſt conſult his own happi- 
neſs, if he prefers to theſe the more ele- 
gant amuſements which attend a life of 


buſineſs, 
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buſineſs, converſation, and ſtudy. He 
urges him to particular induſtry in his 
profeſſion, that he may improve his fortune 
and gain the reſpect of the world ; he 
warns him from debauchery, by painting 
in ſtrong colours the bad conſequences of 
it, in the loſs of conſtitution, character, 
and fortune; in ſhort, whatever deſire he 
would diffuade him from gratifying, he 
endeavours to ſhew that this, be it what 
It will, is inconſiſtent with the indulgence 
of ſome other which coincides with that 
paſſion for happineſs, which he himſelf 
muſt allow is a ſenſation he always feels ; 
nor is this only the language of the world, 
but we find the ſame in all treatiſes of 
practical virtue, one motive at leaſt which 
the writer uſes to diſſuade men from vice 
is to ſhew them they ſhall be loſers by it; 
that it is inconſiſtent with what they muſt 
acknowledge will be for their own good : 
and when they do this, their final appeal is 
not to reaſon, but to that innate ſelf- love 
which no one ever diſputes to be inter- 
woven in our frame. Surely there is no one 
hardy enough to deny what I have now ad- 
vanced, as it is what every day's experience 
muſt convince him of; and if theſe are 
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the motives by which we endeavour to in- 
fluence another's conduct, as reaſon is the 
ſame in all, it matters not whether a man 
receives theſe inſtructions from a parent 
or a friend, or is his own adyiſer ; but in 
both caſes, whether he follows the deduc- 
tion of reaſon or not, ſenſation is the in- 
fluencing motive. When the ſhameleſs 
adulterer violates the bed of the friend 
who receives, or the patron who protects 
him, no one heſitates to ſay, that he was 
influenced by luſt; if ſome particular 
circumſtance tempts him to commit this 
crime, and he rejects the alluring oppor- 
tunity, his motive for abſtaining is a love 
of honour, ſenſe of ſhame, fear of detec- 
tion, loſs of his friend's protection, or 
ſomething connected with ſelf-love ©; but 
all theſe, as well as luſt, are ſpecies of one 
common genus, Senfation. 

Two perſons who have impaired their 
conſtitutions by an irregular life, apply to 
a phyſician for his advice, together with 


© The reader will be pleaſed to recollect, that at preſent 
I am only 5 our felfiſh ſenſations; and therefore 
cannot take notice of affection for his friend, or any other 
ſocial or religious motive which might probably have its 
Mare in influencing his mind. ; 
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proper medicines; he preſcribes a courſe 
of abſtinence, and thus ſtrikes off at once 
not only all the pleaſure, but almoſt all 
the employment of their days; the one 
man follows his rules, and by this means 
prolongs his life to a more diſtant period 
the other goes on in his old courſe, and 
dies in a few weeks. Will it be faid, that 
this difference aroſe from the one being 
better ſkilled than the other in the dit- 
ferent relations which the component parts 
of the medicines bear to each other, or to 
the particular ſituation of his body, or the 
effects which rich ſauces and ſtrong liquors 
would have on his conſtitution 4? No, 
here, as in all the inſtances before given, 
it would be Senſation that would rule ; 
the love of pleaſure in the one, the love 
of life in the other. 

We have now taken a review of man- 
kind as children, ſavages, and members 
of civil ſociety, when influenced by ſelfiſh 
ſenſations; and we have ſeen, that al- 
though they are ſo framed that they can 
hardly ever act without comparing toge- 
ther different propoſitions and perceiving 


4 Yet relations ſimilar to theſe are all that reaſon could 
* point out in this caſe. | 
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the different relations between them, or, 
in other words, uſing their reaſon; yet 
this is always employed in conſequence of 
ſome ſenſation, which is the original ſpring 
which ſets the agent in motion; and al- 
though, in moſt important actions (in civil 
life particularly) the end is forgot in the 
means ; yet, upon examining the matter 
fairly, it appears that ſenſation is equally 
the firſt cauſe, or motive, which influences 
us, whether we are purſuing that ſtill de- 
ſire of happineſs, which cannot be attained 
but by a careful compariſon of the many 
relations which very different objects have 
to each other, or gratifying thoſe out- 
ward ſenſes, the pleaſures of which are 
immediately at command: and I con- 
clude this ſection by affirming, that the 
demonſtrating the truth of a propoſition 
concerning the nature of falling bodies, 
would as ſoon induce a man to run from 
a tower, as the ſtanding under it, and 
perceiving it coming upon him, had he 
not the ſenſation of fear, or ſelſ love to ſet 
him in motion. 

We come now to conſider man as act- 
ing under the influence bf his ſocial ſen- 


ſations; but it may be expected that I 
| c ſnould 
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ſhould firſt take notice of thoſe who deny 
their exiſtence. There have been philo- 
{ophers, and of ſome credit too, who have 
W hardy enough to affirm, that theſe 
ſenſations are all imaginary, and that the 
father's affection for his ſon, the ſon's for 
his father, the patriot's for his country, 
and the good man's for human nature, 
are nothing more than a refined and diſ- 
guiſed ſelt-love : that whatever we pro- 
ies, nay whatever we think we feel, ſelf 
is at the bottom of all, even in thoſe ac- 
tions which are apparently the moſt diſ- 
intereſted. This ſtrange repreſentation of 
human nature, which makes virtue and 


vice ſynonimous to profit and loſs, and 


which not only common experience, but 
even the life of thoſe who have ſupported 
it in their writings, contradicts, has been 
ſo well confuted by Cicero amongſt the 
antients, by Shaftſbury, Hutcheſon, Hume, 
Smith, in his Theory of Moral Sentiments, 
Ferguſon on Civil Society, and other emi- 
nent writers amongſt the moderns, that 
I cannot in any way ſo well conſult my 
readers entertainment or improvement as 
by referring to their works; if indeed an 
honeſt indignation does not forbid his 
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conſulting any other monitor than his own 
heart, or following any other guide than 
his own experience. 

Nor do I think it incumbent upon me 
to enter minutely into the diſputes on this 
ſubject, in a treatiſe which is wholly found- 
ed on experience, as this 1s ſufficiently 
uniform in authorizing me to take their 
exiſtence for granted, ſince otherwiſe the 
language and the actions of mankind 
would be quite unintelligible to each 
other ; and indeed no man ever did or 
ever could conduct himſelf in life, or in- 
termix with, or be capable of, ſociety, 
without ſuppoſing that thoſe with whom 
he held converſe were endued with theſe 
ſentiments, and convinced them allo, that 
he himſelf acted in conformity thereunto; 
ſo that if there are a few perſons to be 
found who will candidly aſſure me, that 
upon examining this queſtion in common 
lite with a judgment unbiafſed by any 
particular ſyſtem of philoſophy, they can 
find no traces of theſe ſenſations either in 
the practice of the world or in their own 
breaſts, I can only ſay, that their num- 
ber is too ſmall to be taken into account, 
in a general review of human nature; and 
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one might as well atirm, that ſpeech was 
not natural to our ſpecies, becauſe a few 
wild men have been found in foreſts who 
could not talk, as that focial ſenfations 
were not natural to it, becauſe a few per- 
ſons do not perceive them; but be their 
number what-it may, this treatiſe is not 
for them, it addreſſes itſelf to thoſe only 
who allow that they feel for others as fa- 
taers, friends, and citizens, and that the 
ties of humanity are often ſtrong enough 
to make them burſt aſunder the bonds of 
ſelf-intereſt. 

dmitting there fore the exiſtence of the 
ſocial ſenſations, I proceed to conſider 
their particular nature, and to ſhow that 
theſe alſo are original ſprings or cauſes of 
action. It has been juſtly obſerved by 
a very eminent writer, that all our fimple 
ideas are copied from impreſſions; and 
that, where through any defect in the or- 
gan any one is born without the ſenſe to 
receive the impreſſion, no deſcription what- 
focyer can poſſibly make him conceive the 
idea which is a copy of it; as in the com- 
mon example of diſcourſing with a blind 
man on colours, or putting a treatiſe on 
mulical expreſſion into the hands of a deaf 
one ; 
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one ; and that whenever you would con- 
vey the idea of any ſimple impreſſion to 
any one, there is no method of doing it, 
but by preſenting the object thereof to its 
proper ſenſe ; as a colour to the ſight, a 
{ound to the ear, a ſcent to the ſmell, or a 
a flavour to the taſte : and this is equally 
true of thoſe impreſſions which are occa- 
ſioned by the operations of the mind, as 
of thoſe which are occaſioned by the out- 
ward ſenſes; for if I would convey to any 
one the taſte of a peach, or the ſmell of 
a roſe, I muſt preſent the objects to the 
proper organ; ſo if I would give a per- 
ſon the ſenſation of fear, joy, hope, an- 
ger, what muſt I do but remind him of 
what he felt when in ſome certain ſitua- 
tions, or endeayour myſelf to place him 
ſo that he may receive the impreſſion? fo 
alſo in the ſocial ſenſations, as well as 
all others, the correſpondent objects muſt 
be applied to excite them before you can 
feel them: one inſtance will put this be- 
yond doubt ; it is allowcd on all hands, 
that the parental STOPTH is a ſenſation 
felt not only by the human ſpecies, but 
even by the brute creation ; and yet this 
is what no one can have an adequate idea 
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of, without they are placed in that rela- 
tion in which the impreſſion ariſes. The 
ſame may be ſaid of love between the 
ſexes, pity, ſympathy and many other ſo- 
cial affections, that they are ſimple im- 
preſſions, and of courſe admit of no defi- 
nition, nor is there any method of con- 
veying to another what you mean when 
you ule theſe terms, but by deſcribing the 
{ituation that you are in when theſe im- 
preſſions ariſe, and deſiring the party you 
would inform to place himſelf in the 
ſame. Of this fort is our moral ſenſation, 
which enables us to receive pleaſure or 
pain {rom contemplating human actions. 
There is nothing that more engages the at- 
tention of man than what man does, and 
it is hardly poſſible to paſs an afternoon in 
any company whatſoever, but you will 
lind great part of the converſation em- 
ployed in commending and cenſuring the 
behaviour of others; and it is fo far from 
being neceſſary that the parties concerned 
ſhould have any intereſt in the judgment 
they pals, that we find their opinion ge- 
nerally beſt founded and moſt uniform 
when they have leaſt connection with 
them; and whoever will attend the leaſt 


ro 


ON OBLIGATION. xxxix 


to what paſſes in his own mind, muſt ac- 
knowledge that many actions of others as 
naturally affect this moral ſenſation, and 
excite a pleaſing ſentiment which we call 
approbation, as the ſcent of a roſe excites 
a particular grateful ſmel] when applied to 
the noſtril; and that there are other actions 
of mankind which alſo affect this moral 
ſenſation, and as naturally excite a diſagree- 
able ſenſation as the blow of a cane im- 
preſſes pain on the organ of feeling: there 
is alſo another particular in which this 
internal ſenſation perfectly agrees with the 
outward ſenſes, namely this, that when- 
ever the correſpondent objects ſtrikes ei- 
ther of them, the impreſſion ariſes, nor can 
the mind refuſe her attention to it ; for 
as well might your ear refuſe to hear the 
dying groans of a mudered man, as your 
heart with-hold your diſapprobation of 
the aſſaſſin. Now as experience convinces 
us, that the impreſſions which affect this 
moral ſenſation are ſometimes equally 
ſtrong with thoſe which affect our ſelfiſh 
ſenſations, or outward ſenſes ©; and as an 


e When I ſay, that they are equally ſtrong, I mean by it, 
that they equally impel us to action, 
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appeal to experience is allowed ſufficient 
to eſtabliſh the exiſtence of the one, why 
ſhould we ſeek for any thing further to 
prove the reality of the other. When Epi- 
curus inſiſted upon ir, that there was no 
occaſion for reaſon or diſputation to prove 
that man loved pleaſure and fled from 
pain, but that nature alone was to be ap- 
pealed to, for that it was to be felt, as 
that fire is hot, honey ſweet, or ſnow 

white, he argued juſtly, and let me claim 
the ſame privilege to eſtabliſh the reality 
of the moral ſenſation of approbation and 
diſapprobation, and ſay of theſe, Nihil 
oportere exquiſitis rationibus confirmare, 
rantum ſatis eſt admonere, and that neceſſe 
eft quid aut ſecundum naturam aut contra 
fit, a natura ipſa judicari: but as the ac- 
tions of all thoſe with whom we are con- 
verſant are continually exciting in us one 
of theſe ſentiments, fo it will often hap- 
pen, that it will be in our power to do, 
or to neglect actions of the ſame ſort with 
thoſe which we have praiſed or blamed in 
others. Whenever we are placed in this 
ſituation the mind cannot remain indif- 
ferent to act or not to act; but is conſcious 
ſhe feels a {imple impreſſion peculiar : to 


her 
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her preſent circumſtances, and diſſimilar 
to every other, which urges her on, and 
is the motive or ſpring of her acting at 
that particular juncture. This original 
ſimple impreſſion we expreſs by the word 
Obligation, which term we have already 
ſeen muſt be incapable of definition, and 
can have its exiſtence eſtabliſhed, and its 
meaning conveyed to another, only by de- 
firing him to recollect what he feels in ſome 
certain ſituation, and telling him it is that 
ſenſation you ſpeak of. 

This obligation is ſometimes expreſſed 
by the word conſciouſneſs, and ſometimes 
by the word conſcience ; but the firſt of 
theſe is too general a term, and the other 
differs from it as the ſenſe of hearing does 
from the notes in muſic ; as it is a good 
ear which enables us to receive pleafure 
from the refined excellencies of a muſical 
compoſition, ſo is it a nice conſcience 
which calls up a ſtrong ſenſe of obligation, 
when proper objects excite that impreſſion. 
In conſidering our ſelfiſh ſenſations we 
found that our violent paſſions would 
ſometimes occaſion us to act contrary to 
our calm deſire of happineſs ; the like in- 
fluence will they have on our ſocial fenſa- 
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appeal to experience is allowed ſufficient 
to eſtabliſh the exiſtence of the one, why 
ſhould we ſeek for any thing further to 
prove the reality of the other. When Epi- 
curus inſiſted upon ir, that there was no 
occaſion for reaſon or diſputation to prove 
that man loved pleaſure and fled from 
pain, but that nature alone was to be ap- 
pealed to, for that it was to be felt, as 
that fire is hot, honey ſweet, or ſnow 
white, he argued juſtly, and let me claim 
the ſame privilege to eſtabliſh the reality 
of the moral ſenſation of approbation and 
diſapprobation, and ſay of theſe, Nihil 
oportere exquifitis rationibus confirmare, 
rantum ſatis eſt admonere, and that neceſſe 
eſt quid aut ſecundum naturam aut contra 
fit, a natura ipſa gudicari: but as the ac- 
tions of all thoſe with whom we are con- 
verſant are continually exciting in us one 
of theſe ſentiments, fo it will often hap- 
pen, that it will be in our power to do, 
or to neglect actions of the ſame ſort with 
thoſe which we have praiſed or blamed in 
others. Whenever we are placed in this 
ſituation the mind cannot remain indif- 
ferent to act or not to act; but is conſcious 
ſhe feels a {imple impreſſion peculiar to 
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her preſent circumſtances, and diſſimilar 
to every other, which urges her on, and 
is the motive or ſpring of her acting at 
that particular juncture. This original 
ſimple impreſſion we expreſs by the word 
Obligation, which term we have already 
ſeen muſt be incapable of definition, and 
can have its exiſtence eſtabliſhed, and its 
meaning conveyed to another, only by de- 
firing him to recollect what he feels in ſome 
certain ſituation, and telling him it is that 
ſenſation you ſpeak of. 

This obligation is ſometimes expreſſed 
by the word conſciouſneſs, and ſometimes 
by the word conſcience ; but the firſt of 
theſe is too general a term, and the other 
differs from it as the ſenſe of hearing does 
from the notes in muſic ; as it is a good 
ear which enables us to receive pleaſure 
from the refined excellencies of a muſical 
compoſition, ſo is it a nice conſcience 
which calls up a ſtrong ſenſe of obligation, 
when proper objects excite that impreſſion. 
In confidering our ſelfiſh ſenſations we 
found that our violent paſſions would 
ſometimes occaſion us to act contrary to 
our calm deſire of happinels ; the like in- 
fluence will they have on our ſocial fenſa- 
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tions, and induce us to neglect what we 
are conſcious of an obligation to perform; 
but whenever this happens, there is an- 
other ſimple impreſſion ſure to attend our 
gnilt, i mean that of remorſe of con- 
ſcience, which differs from every other 
mental uncaſineſs in this, that it is never 
felt but upon a neglect of duty. This ſen- 
timent attending our own actions, corre- 
ſponds to that of diſapprobation attending 
thie actions of others, as that of ſelf ſatiſ- 
faction anſwers to approbation: now as 
in obeying the impulſe of every ſocial ſen- 
ſation there muſt of neceſſity be two par- 
ties, the active and paſſive (to borrow a 
grammatical phraſe) and as the paſſive as 
well knows the duty of the active as he 
himſelf does, there ariſes in his breaſt a 
ſenſation correſpondent to that of Obliga- 
tion in the active, and this we expreſs by 
the term Right, a word equally under- 
ſtood and equally uſed by both parties, 
and in every event which actually takes 
place, or the imagination can conceive, 
they are cor- relative terms, and exactly 
correſpond to each other; what you are 
conſcious of an obligation to perform when 
active, that you have always a right to 
expect 
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expect when paſlive, and vice ver/a ; the 
actions which we perform in conſequence 
of this conſciouſneſs of obligation are what 
are properly called virtuous, as thoſe which 
we are betrayed into, by our violent paſ- 
ſion, to commit in contradiction there- 
unto, and which after they are paſt, and 
the gratification is over, we feel a remorſe 
for having committed, are properly called 
vicious. This is the natural and obvious 
diſtinction of human actions, as divided 
into good and bad, as far as it can be col- 
lected by general experience both on the 
language, ſentiments, and behaviour of 
mankind, and I am perfectly perſuaded 
that it is a diſtinction which will always 
remain ; for I am as fully aſſured, as by 
reaſon and conſciouſneſs I can be, that 
God has implanted theſe ſentiments in our 
nature, and engraved them too deeply on 
our hearts for any accidental circumſtances 
entirely to deface them ; but as. a very 
eminent writer has choſe to make utility 
the criterion of virtue, and inſiſts upon it, 
that all thoſe qualities which make up the 
idea of perſonal merit are equally intitled 
to the name of virtues, as the actions flow- 
ing from them are to the epithet of vir- 
tuous ; 
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tuous ; let us ſee if there is not ſome dit- 
ference between theſe, and thoſe which we 
are conſcious of an obligation to perform, 
and feel a remorſe if we neglect them; 
and I fancy, we ſhall find that it will be 
more than ſettling a verbal diſpute, to de- 
termine whether economy and humanity, 
prudence and ſympathy, ſecreſy and pa- 
ternal affection, and many more which 
might be added, are qualities ſo nearly 
correſpondent to each other, as in a phi- 
loſophic treatile to call them with pro- 
priety by the ſame name, and ſuppoſe them 
the common origin of the diſtinction of 

actions into good and evil. | 
I do admit that in the Engliſh language 
many of thoſe qualities which tend as well 
to the poſſeſſor's own emolument as the 
public benefit are ſaid to be virtues ; but 
when we ſpeak of virtue in the abſtract, 
or ſay ſuch a man is a virtuous man, we 
mean by it one who does thoſe actions 
which his conſcience tells him he is under 
an obligation to perform, and avoids what 
it forbids; nor is it ever cuſtomary to 
affix the epithet of vicious to any one 
merely for wanting thoſe qualifications 
which I have here enumerated. Eloquence 
undoubt- 
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undoubtedly is a valuable endowment, ſo 
is diſcretion, ſo is penetration into cha- 
racter, ſo is courage, and the like; but 
would any one in common diſcourſe, with- 
out he choſe to be either ridiculous or un- 
intelligible, ſay that ſuch a one is a very 
vicious man, for he ſpoke ſo ill in the 
Houſe, there was a general laugh, and the 
Speaker was obliged to call to order, and 
though we may ſuppoſe the Member to 
be ſenſible of the contempt his ſpeech 
was received with, and heartily vexed and 
aſhamed, that he had ſo expoſed himſelf, 
yet no one in ſober ſeriouſneſs would ever 
ſay, that his ſhame or his ſorrow was a 
ſenſation any way ſimilar to the remorſe 
he would have felt at being publicly con- 
victed of theft or forgery, or any other 
atrocious crime; and yet IT has been ſaid, 
to ſtrengthen this hypotheſis, that we are 
as much offended with the want of per- 
ſonal merit as with the want of the ſocial 
virtues ; ſhould we allow this to be true, 
ſtill theſe offences are of too different a 
nature to be ranked in the fame claſs, or 
to go by the ſame name. I admit, that 
Pompey's indiſcretion, his improvidence, 
negligence, and precipitate flight might 

diſguſt 
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diſguſt Cicero as much as the want of 
other very different qualifications; but 
becauſe tobacco and honey are equally diſ- 
agreeable to my palate, ſhall I ſay they 
have both the ſame flavour? But let us 
not determine this queſtion by gleaning 
up a few common obſervations, but bring 
the matter to a more ſolemn diſcuſſion, 
and learn the ſentiments of mankind upon 
it, by enquiring whether the laws of civil 
ſocieties coniider a defect in perſonal merit, 
and ſocial virtue in the ſame light, and 
we ſhall find that they make a ſufficient. 
diſtinction between them, and puniſh all 
thoſe crimes, which are within its reach, 
that a man is guilty of in violation of the 
one, but paſs over thoſe imprudent ac- 
tions which ariſe from a deficiency in the 
other, though not only the indiſcreet au- 
thor of them himſelf, but even the com- 
munity may be ſufferers thereby, and 
though a man's character may, in ſome 
particulars, be equally hurt by calling him 
tool as knave, yet the law will conſider 
the one in a very different light from the 
other ; the firſt will enjoy ſecurity under 
her protection, and the other, though en- 
dowed with great abilities, will, in vain, 
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plead them to excuſe himſelf from puniſh- 
ment, if they have been employed in tranſ- 
greſſing her commands. 

It needs not many words to ſhew the vaſt 
advantage of perſonal merit of all forts, as 
well to the poſſeſſors of it, as to the com- 
munity which is benefited by having ſuch 
uſeful members; why then does not the 
law puniſh that unhappy part of the human 
ſpecies who are deficient in theſe great en- 
dowments ? for this reaſon, becauſe how- 
ever the founders of ſtates may have amuſ- 
ed themſelvf as philoſophers with abſtruſe 
ſpeculations on the nature of man, or 
whatever cauſe they may have aſſgned for 
his actions, yet when they came to act as 
legiſlators, their wiſdom induced them to 
frame their laws correſpondent to the ob- 
vious ſituation of the human ſpecies, and 
the opinions which experience convinced 
them mankind entertained of each other, 
and of their own nature and circum- 
ſtances, and therefore they could never 
think of puniſhing any one for thoſe defects 
he could not help, a phraſe in every one's 
mouth, and rendered intelligible to every 
one's underſtanding ; not by definition, 
but by conſciouſneſs of an original ſenti- 
7 ment 
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ment which we feel within us, and uſe 
theſe words to expreſs a ſentiment which 
will ever guide mankind in their actions, 
though they may deny it in their books. 
In ſhort, the idea of choice and freedom 
always attends our ideas of moral virtue, 
and upon that account thoſe qualities 
which are independent of the will cannot 
be taken into our notions of it; and indeed 
they differ ſo far from each other, that a 

man may be a very great knave with many 
intellectual accompliſhments, and emi- 
nently virtuous with but a moderate ſhare 
of them. This miſtake has aroſe in ſome 
meaſure from our confounding together 
approbation and applauſe ; approbation is 
that ſenſation which ariſes upon contem- 
plating moral virtues, applauſe is that ſen- 
lation which we entertain upon a review 
of thoſe actions which beſpeak great abi- 
lities in the authors of them ; who is there 
ſo cold to every noble ſentiment as to be 
indifferent to the characters of Pericles, 
Demoſthenes, Philip of Macedon, Julius 
Czlar, or the preſent King of Pruflia* ? 
on the contrary, can any one read the 
hiſtory of theſe great men without giving 
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higheſt applauſe to their uncommon abili- 
ties? an applauſe as lively indeed as the 
approbation we give to moral virtue; but 
differing from it in this deciſive particular, 
that had theſe men been without thoſe great 
abilities, which have attracted the invo- 
luntary praiſe of every one who has heard 
of them ; though we ſhould then never 
have applauded them, yet we ſhould ne- 
ver have hated them for that circumſtance, 
but have paſſed them by without notice, 
as we do the more ignoble characters in 
hiſtory; whereas whenever we read of 
thoſe who have diſgraced themſelves and 
human nature by their atrocious crimes, 
we regard them not with indifference; but 
feel ourſelves actuated with ſentiments of 
horror and deteſtation. Contenting my- 
ſelf therefore with the general warrant of 
experience for the foundation of what I 
advance, I lay it down as an inconteſtable 
truth, that as man is framed capable of re- 
ceiving certain ſenſations, from the appli- 
cation of certain objects to certain organs, 
which are called the outward ſenſes, fo is he 
capable of feeling other ſenſations from the 
application of proper objects to his mind ; 


of theſe a Senſation of Obligation 1 is one ; 
d and 
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and this Senſation is the original criterion 
of virtue and vice, of moral good and 
evil; and, as well as many others, is an 
original ſpring of action, up to which you 
can give a reaſon for what you do, but 
at which you mult neceſlarily ſtop, as at 
an ultimate cauſe, For if any perſon 
ſhould aſſign certain reaſons for his con- 
duct, and at laſt conclude with ſaying he 
ought to do ſo or ſo, if he was aſked, why 
he ought, he could give no other anſwer, 
than becauſe he ought; juſt as if any one 
ſhould aſk, why are you hungry? what 
could you ſay, but becauſe I am. 
When we were taking a view of our 
ſelfiſh (ſenſations, we found, that however 
complicated our actions were, or what- 
ever uſe we might make of reaſon in ac- 
compliſhing of them, ſtill ſenſation, or de- 
ſire was the original ſpring which ſet the 
whole machine in motion, while Reaſon 
was only at hand to ſuggeſt the means of 
procuring what ſhe aimed at : let us now 
ſee if in this particular there is not the 
ſtricteſt analogy between theſe ſenſations - 
and that of Obligation ; and if they ſhould 
be found entirely ſimilar therein, we ſhall 
have then eſtabliſhed the principle we at 


a firſt 
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firſt laid down, that ſenſation is the ſole 
original cauſe of all human actions. 

We find that in children and ſavages the 
ſocial affections exert themſelves only in 
particular circumſtances, and when the ob- 
jects of them are immediately before their 
eyes; nor do they form any general rules 
for, or purſue the means of, others happi- 
neſs through a long chain of reaſoning, for 
their ideas and obſervations are all parti- 
cular, and their own Wants are ſo preſſing 
and fo conſtant, that they ſeldom look be- 
yond themſelves ; but when mature years, 
or that mutual intercourſe with each other, 
which civil life affords, have improved their 
reaſon and heightened the ſenſibility of this 
feeling, it is not only upon particular occa- 
ſions, or when ſome great diſtreſs preſents 
itſelf; that it is the influencing motive ; 
but in like manner, as the gentle deſire 
of ſelf-love will make us ſeek our own hap- 
pineſs, the Senſation of Obligation will in- 
duce us to purſue the happineſs of others; 
but as this cannot be done without know- 
ing their nature, ſituation, and differ- 
ent relations, either as members of poli- 
tical or family ſociety, their views in life, 
connections, and ſituations, it neceſlarily. 

c d 2 follows, 
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follows, that however willing you may be 
to do good to another, you may fail in 
your intention, without you reaſon upon 
all theſe circumſtances, and chooſe the 
propereſt means for the end in view, as 
you may miſs that happineſs your ſelf- 
love urges you to purſue, by taking im- 
proper ſteps to acquire it : but as man- 
kind are all framed alike, with the ſame 
wants, the ſame paſſions, and the ſame 
qualifications, it WllowCs, that although 
different ſituations may make ſome alter- 
ation, yet in many particulars, and theſe 
of the greateſt importance, the ſame thing 
which will be pleaſant or painful to one 
man will be ſo to another; ſo that with 
the utmoſt certainty, and proceeding upon 
the ſtricteſt analogy, reaſon may lay down 
certain, rules which will moſt aſſuredly be 
the means of univerſally procuring that 
bappineſs of the human ſpecies, which our 
Senſation of Obligation tells us is our 
duty, and inſpires us to purſue. It is 
theſe rules which properly conſtitute the 
law of nature, all of which center in that 
one point, all of which are purſued as 
the means to that one end; and as long 
as man continues to be man, and the ſame 

relations 
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relations ſubſiſt between the individuals 
which are inſeparable from his nature, 
Reaſon will point out the ſame mode of 
behaviour to be obſerved for the ſame 
purpoſe. Hence it is that the law of na- 
ture is ſaid to be right reaſon, eternal and 
immutable ; and from the ſame cauſe men 
have confounded the progreſs of the un- 
derſtanding with the internal impreſſions 
of the mind, and ſuppoſed that an obli- 
gation to obey a law has aroſe from per- 
ceiving certain relations between certain 
ideas ; whereas theſe could never create a 
new Impreſſion, for after having clearly 
ftated every reaſon for a man's doing a 
virtuous action, or forbearing to commit 
a vicious one, after having ſhewn every 
relation that can poſſibly ariſe between 
the objects, if there was no ſenſation, no 


impulſe, no motive in his breaſt ; if your 


diſcourſe called up no impreſſion on the 
mind of the perſon to whom you addreſs 
yourſelf, the proving that certain num- 
bers, or certain lines were in ſuch and 
ſuch proportions to each other, would as 
ſoon impel him to action as any thing you 
could ſay upon the point; the queſtion, 
what then? or what is that to me? will 


d 3 for 
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for ever return upon yon, and force you 
at laſt to appeal to the heart, and call up 
the Senſation of Obligation, as your laſt, 
your only reſource ; for as ſoon might you 
make a man hungry by ſhewing him what 
ſtreet he muſt neceſſarily paſs through, ta 
go to a particular cook's ſhop, as make a 
man charitable by ſhewing him that a 
poor man without food, money, or friends 
muſt ſtarve, could you make him feel na 
Senſation. of Obligation, no ſentiment of 
compaſſion to induce you to relieve hims. 

In ſpeaking of our ſelfiſh ſenſations I 
had occaſion to qbſerve, that one cauſe of 
ſuppoſing that reaſon was the ſpring or 
motive of action ®, was the various ſenſes 
in which that word was taken; I muſt 
repeat the ſame obſervation here, and ſay, 
that reaſon could never have been aſſigned 


How generally this ſenſation is acknowleged may be 
ſeen ſrom hence, that ſhould you recommend an object of 
diſtreſs to one, in whom avarice had overcome every ſocial 
feeling, which you would chooſe to apply to;, yet, even 
here, the hard-hearted miſer would not dare to deny their 
exiſtence in his breaſt, but would aſſign as an excuſe for 
parting with nothing, either that he. could not afford it, 
or that the party was not worthy relief, or that there was 
ſome one elſe who was under a greater obligation than he 
was to take that duty upon him. Sa? | 


See page xxii. 
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as the cauſe of our ſocial actions, had it not 
been for the vague and uncertain meaning 
inwhich philoſophers have uſed that word; 
ſometimes they employ it in its proper 
ſenſe, as the faculty which enables us to 
pereeive the relations between ideas ; but 
it as often ſtands for a ſentiment of obli- 
gation, an approbation of virtue, or a de- 
ſire of happineſs; Cicero uſes the word 
Ratio in two very different ſenſes in the 
fame page; Quæ (namely Ratio) & ceaſes 
rerum G conſecutiones videat, & ſimilitu- 
dines transferat, & digjuncta conjungat, G- 
cum preſentibus futura copulet, omnemque 
complectatur vite conſequentis ſtatum. Here 
it is evidently uſed to ſignify the percep- 
tion of relation ; but then when he im- 
mediately adds, eademque Ratio facit ho- 
minem, hominum 3 cumque his na- 
tura & ſermone, & uſu congruentem, ut 
profectus a caritate domeſticorum ac ſuorum 
currat longius, & ſe implicet primum ci- 
vium, deinde omnium mortalium ſocietate ; 
he means by it that love of ſociety and 
ſentiment of humanity which has ſuch in- 
fluence on man, 

But although the primitive laws of na- 
ture are ſufficiently obvious to common 
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reaſon, and though it is mere cavilling to 
ſay, that when the relations between ideas 
are the ſame, and obviouſly ſtriking, they 
ſhould not be perceived in the ſame man- 
ner by beings of the ſame ſpecies, who 
poſſeſs the ſame faculties in common; yet 
as mankind in one age and in one coun- 
try may be placed in a ſituation very dif- 
ferent from what they are in another, it 


will follow, that thoſe rules which will be 


neceſſary for their happineſs at one time, 
may not be ſo at another, and of courſe 
different ſocieties may adopt different laws 
as will be moſt conducive to their parti- 
cular circumſtances. 


Theſe laws are not improperly called 


the hypothetical laws of nature i; of this 
ſort are all thoſe which are relative to juſ- 
tice, when our reaſon points out to us, 
that ſuch and ſuch rules are neceſlary to 
be obſerved if we would promote the 
common good, they then become the laws 
of nature, and as ſuch would be acknow- 


ledged by every intelligent being who was 


acquainted with the ſituation of things ; 
hence it is that theft and fraud of all ſorts 


i Vide Summary, p-. 54s 


are 


are conſidered as crimes in all civilized 
ſtates, becauſe the commiſſion of them 
leſſens that happineſs of others which we 
are conſcious of an obligation to promote 
and as a further proof, that it is on this 
principle only that they are made ſo, we 
may obſerve, that when the poſitive laws 
of any community make ſome action in- 
different in its own nature a crime for 
the public benefit, you cannot without 
difficulty make the common people con- 
ſider the being guilty of it, as equally cul- 
pable with defrauding an individual; who, 
for inſtance, conſiders the purchaſing of 
ſmuggled goods in the ſame light as ſteal- 
ing from a private perſon, though it is an 
offence exactly of the ſame ſort ; in both 
inſtances you deprive others of their pro- 
perty, but yet the harm that each man 
ſuffers as a member of a community can- 
not affect the mind in the fame man- 
ner as the loſs of this perſon's own pro- 
perty would; a plain proof that it is an 
original ſentiment of obligation which is 
the foundation of moral diſtinctions of 
good and evil, and no cool perception of 
the different relations of different objects 
to each other, ſince that varies while theſe 


continue 
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continue the ſame: but this obſervation 
muſt be confined to a difobedience to 
thoſe laws, the breach of which in a few 
inſtances is of little or no confequence to 
the well-being of the community, or where 
we find that the aggregate of the evil is 
fach as it can ſapport, and which it has 
been fo long uſed to, as to look upon it 
as a certain inconvenience that will necef- 
farily ariſe from ſome particular modes of 
taxation ; for where the fingle commiſfion 
of one crime againſt the community may 
be of ſuch fatal confequence, as materially 
to affect the happinefs of its members, as 
the creating an artificial fearcity of pro- 
viſion by deftroying the grain, or ſup- 
plying an enemy with warlike ftores, 
there the reſentment of every one would 
be raiſed to the higheſt pitch, and a ge- 
nerous man would fooner forgive an in- 
vaſion on his own property than what 
is ſo detrimental to the public. And in- 
deed, fince the cloſer we are connected 
by ſociety, the more we require the aſ- 
_ ſiftance of each other, arid the greater are 
the evils which we.are ſenſible to feel 
from any interruption in government, it 
is no wonder that the higheſt indignation 
h 2 ſhould 
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ſhould ariſe in our breaſts againſt that man 
who ſhould fo greatly betray the public 
weal in which the happineſs of ſo many 
harmleſs, ſo many worthy individuals is 
contained, Nor ſhall we be conſcious of 
this ſenſation only when we are parties 
concerned, but it will affect us though we 
fhould be placed far out of the reach of 
ſuch a one's diabolical wickednefs, or de- 
fended by barriers that he cannot break 
through, Hence alſo ariſes that high 
cficem which we entertain for all thoſe 
who, having been endowed with exalted 
abilities, have employed them for the good 
of their country, no matter when or 
where they lived ; for the ſocial feelings 
of man will expand themſelves to every 
thing that is human, and dwell with de- 
light on the happineſs of others, or give a 
tear to their diſtreſs; fo true is the poet's 
obſervation, Homo ſum, humani nihil a me 
alienum puto. 

Thus much for the meaning of the word 
Obligation and its nature, when uſed in 
its original and primary ſignification ; but 
it has alſo a ſecondary ſenſe in which it is 
often employed very different from the 
firſt, This we now proceed to explain. 
In 
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In conſidering man as a member of civil 
ſociety, I ſuppoſed him always acting where 
laws were eſtabliſhed; now if our ſocial 
ſenſations were as ſtrong and as conſtant 
an impulſe to action as our ſelfiſh ones; in 
other words, did every one love his neigh- 
bour as well as himſelf, it would be ſufficient 
for a ſociety to eſtabliſh certain uſeful rules 
which they would agree to be governed 
by, and the perception of the propriety of 
them for the purpoſe they were intended 
for, would ſufficiently inſure an obedience 
to them; but ſince ſelf-intereſt is ſtronger 
than benevolence, and paſſion engages us 
ſometimes not only to injure others, but 
alſo to act contrary to our own happinels, 
it has been found neceſſary (as I have al- 
ready obſerved upon another occaſion) to 
permit every ſociety to compel its mem- 
bers to obey her laws under the ſevereſt 
penalties. Now, as theſe laws are con- 
ſented to, on account of their utility, and 
although the breaking through them in 
one inſtance might perhaps be beneficial] 
to one individual, yet as the general hap- 
pineſs of the ſociety conſiſts in their being 
uniformly obeyed, without permitting any 
one to ſwerve either to the right or the 


left, 
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left, on account of the peculiarity of his 
own ſituation, it follows, that every one 
will lend his aſſiſtance to bring the perſon 
who breaks them to that puniſhment which 
is allotted to his crime ; and as the bodily 
ſtrength of one man cannot defend him 
againſt the united power of many, every 
perſon expects almoſt as a certainty, that 
if he breaks the law he muſt undergo the 
penalty allotted to his guilt; and as the 
advantage to be acquired thereby uſually 
falls exceedingly ſhort of the diſadvantages 
which will attend detection, men are held 
in obedience to the law by a ſelfiſh ſen- 
ſation, when a ſocial one would be too 
weak to reſtrain them; and when they 
are ſo, and their ruling motive is fear, they 
are ſaid, in a ſecondary ſenſe, but very 
different from the original one, to be un- 
der an obligation, not to do, what the law 
forbids.. Obligation then means that no- 
tion of compulſion either to do, or to for- 
bear ſomething, which the dread of puniſh- 
ment occaſions *; thus when we ſay, that 
the law of England obliges a man not to 


k In this ſenſe alſo it has its cor - relative term Right, 
which means whatſoever you can b legally compel any one to 
* to you. 4 

kill, 
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kill, not to ſteal, not to commit forgery, 
what do we mean by it, but that it ope» 
rates as a motive on the mind by influ- 
encing the ſelfiſh ſenſations by the terrors 
of its puniſhments.? and when a man at- 
tends to theſe only, he pays no regard to 
the happineſs of the individual which may 
be deſtroyed by his vices, the peace of 
ſociery which he may diſturb, or any 
other motive which ſocial ſenfation would 
inſpire, and convince ſuch a one that he 
can be guilty with impunity, and he will 
immediately be ſo. So very different are 
two ſenſations which we expreſs by the 


ſame. word, and which indeed have no- 


thing in common between them, but this 


very general ſ{inulitude of being a motive 


to action. But to eſtabliſh this important 
truth let us conſider their principal dif- 
terences a little more particularly; - Firſt, 
When we act under the influence of obli- 
gation, in the primary and proper ſenſe 
of the. word, the object which we have in 
view is the good of others; but when we 
do or forbear any thing in conſequence of 
obligation, meaning by it legal compul- 
ſion, however our actions may eventually, 
benefit others, or prevent their receiving 
any 
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any injury, {till this is not what we intend 
thereby, but our ſelf-intereſt only is con- 
ſidered; nor do we take any farther no- 
tice of any ihing elſe but as it is connected 
therewith. Secondly, The one is prior 
to all human laws, the other is created by 
and dependent on ſome particular ſo- 
ciety, and ceaſes to operate whenever that 
happens to be diſſolved ; for there can be 
no legal neceſſity exiſt before the exiſtence 
of the law which creates it, nor can it re- 
main when that is deſtroyed. But Obli- 
gation, in its firſt ſenſe, being an in- 
ternal ſimple ſenſation muſt, like hunger 
or anger or fear, be co-eval with hu- 
man nature. Thirdly, The moſt ſtriking 
difference between theſe two different ſpe- 
cies of obligation | is this; that in the firſt 
ſenſe it is univerſal in its influence over 
all mankind, in the other it extends no 
further than the power of the ſociety which 
eſtabliſhes the law ; and this is true not 
only of thoſe actions which are harmleſs 
in themſelves, but made crimes for the ad- 
vantage of ſome community, ſuch as buy- 
ing run goods or wearing French _ 

but alſo of thoſe which are mala in ſe. 
man when he is in. France, is under no, 
obligation 
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obligation (meaning by it legal compul- 
ſion) from the laws of England to abſtain 
from murder, but in the firſt ſenſe of that 
word, he is equally ſo, and muſt know 
it is his duty in every country in the 
world: indeed as the puniſhment for this 
crime is the ſame in both theſe places, it is 
not to be doubted but he would equally 
avoid them in both; but if you ſuppoſe him 
to act under the compulſion of the law, it 
muſt be of that law which is in force where 
he is, and not where he is not. We are 
told, that in Turkey the government inter- 
feres very little in the puniſhment of this 
crime, but leaves it in general to the family 
of the deceaſed, either to take their private 
revenge, or to compromiſe the matter for 
a ſum of money ; if we conſider the im- 
pulſe of Obligation, meaning by it legal 
compulſion, we muſt acknowledge that it 
has there much leſs power to induce a man 
to abſtain from that crime than with us; 
but will any one ſay, his conſcience would 
not upbraid him with equal guilt, and re- 
proach him with the having equally neg- 
lected the dictates of Obligation in the pro- 
per ſenſe of that word, in whatever part 


of the world he perpetrated the atrocious 
deed ? 
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deed? and in this light would he be conſi- 
dered by others as well as himſelf; a plain 
proof that this diſtinction which I make is 
not arbitrary, but ſupported by expe- 
rience, and a ſtriking inſtance of the very 
different ſenſes in which this word is uſed 
in common, and the very little attention 
which people give to their own meaning. 
I wiſh the inaccuracies which it occaſions 
were confined to the tea-table and the 
club-room. 

Let us conſider another caſe to the ſame 
purpoſe ; a convict in Newgate after ſen- 
tence of death is paſſed upon him, can with 
no propriety be ſaid to be under the leaſt 
obligation, as legal compulſion, to abſtain 
from murther, rape, or any other crime 
which human nature can be guilty of to- 
wards man; for he is in no conſideration 
an object of law, he is not capable of be- 
ing further puniſhed by it, nor is he any 
longer under its protection, nor will it 
even conſider him as a member of ſociety ; 
but if we ſuppoſe this unhappy ſufferer 
ſtill to retain ſome faint remains of the 
Senſation of Obligation to do good, and 
abſtain from evil, how much ſdever it 

c may 
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may have been defaced by a long courſe 
of vicious actions, ſtill it may influence 
him ſufficiently to prevent him from doing 
needleſs miſchief to thoſe who had never 
injured him, or may even be {ſtrong 
enough to induce him to ſhare his laſt 
morſel with the partner of his guilt. But 
to ſet this ſtill plainer, inſtead of a New- 
gate convict let us imagine ſome noble- 
man, who might be adorned with many 
eminent virtues, condemned to ſuffer for 
high treaſon ; in the eye of the law both 
theſe perſons are in the ſame ſituation : 
but are we to imagine, that becauſe ſuch 
a one was deprived of the legal rights of 
ſociety, he would feel no obligation to per- 
form the natural duties of it? or would 
he think himſelf at liberty to tranſgreſs 
the laws of conſcience, becauſe he was no 
longer anſwerable to the laws of his coun- 
try? would he not, on the contrary,. in 
the laſt hours of his life, when all ſelfiſh 
motives mult be at an end, practiſe equally, 
as at every ather period of it, every ſocial 
virtue which his ſituation could permit, 
and be an experimental proof of the real 
exiſtence of this Senſation of Obligation 

2 which 
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which I have been contending for, and 
its difference from legal compulſion, which 
goes under the ſame name? 

Having now conſidered man as a ſelfifh 
and a ſocial being, I come at laſt to con- 
ſider him as a religious one; for it is a 
fact ſufficiently warranted by experience, 
that the belief of a Supreme Being, and a 
fature ſtate of rewards and puniſhments, is 
very often a motive to action in man : and 
when it is ſo, we ſhall find that he ſome- 
times acts under the influence of Obligation 
in one ſenſe of the word, and ſometimes 
in the other ſenſe of it. It is impoſſible for 
a perſon to conſider, with any attention, 
thoſe marks of goodneſs which are diſ- 
played in all parts of the creation, with- 
out being conſcious of a ſentiment of gra- 
titude ariſing in his mind towards the 
author of it, it is impoſſible for any one 
to perceive that he is a partaker of theſe 
common benefits of nature, without hay- 
ing this ſentiment ſo greatly heightened, 
as to feel in conſequence thereof a ſenſe 
of duty to contribute what he can to pro- 
mote that happineſs he has a ſhare in, and 
to deteſt the thought of doing any thing 
that could diſturb the general deſign of - 
@'3i- the 
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the Almighty, the benevolence of which 
he ſees and feels, more particularly when- 
ever he recollects any circumſtances in 
his own life, wherein he ſuppoſes, that he 
himſelf has been the object of the parti- 
cular providence of his Maker; when the 
mind is in this ſituation, it is in the firſt 
and proper ſenſe of the word, that we 
ſay, that we are under an obligation to 
obey the divine will; for we mean by it 
that ſimple impulſe of gratitude that we 
feel, and which, would we call forth in 
the breaſt of another, we muſt preſent 
thoſe objects to his contemplation which 
have excited it in ours; and this obliga- 
tion, to a perſon of a contemplative turn 
of mind, who has long dwelt on the na- 
ture of the Divine Being and the intention 
of his diſpenſations, would be ſufficient 
to make him virtuous through this life, 
ſhould even a miſtaken philoſophy pre- 
vent his extending his views to another. 
But when, inſtead of. entertaining thoſe 
nobler ſentiments of duty to God, the 
{clfiſh man circumſcribes all his views and 
all his actions within the narrow limits of 
{elf, and is only obedient to the divine law 
through tear of puniſhment, he may be ſaid. 
faid 
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to be influenced by Obligation, in tlie ſe- 
condary ſenſe of the word, and the fear of 
hell, and the fear of the gallows, will be the 
compulſive motives of ſuch a one's actions; 
indeed there 1s ſuch an entire conformity 
between the laws of God, the happineſs 
of each individual, and the common good, 
and fo difficult is it for us to ſeparate 
theſe ſentiments of love and gratitude, 
which ariſe from contemplating the good- 
neſs of God, from that fear which his 
power occaſions, that we cannot reflect 
upon the divine commands without being 
forcibly influenced by both theſe motives, 
and feel ourſelves under an obligation in 
both ſenſes of that word to practiſe them. 
But ſtill, whether the Supreme Being or 
a future ſtate is the object of our conſi- 
deration, the province of reaſon is exactly 
the ſame as it is in any other matter, ſhe 
only preſents the different relations which 
ideas bear to each other, and connects to- 
gether different propoſitions, how many 
ſteps ſoever there may be between them; 
for after having ſhewn, by a long deduc- 
tion from our own exiſtence, that there is 
a God, and what his will is, there ſhe muſt 
give over, and leave it to the ſenſations of 

| gratitude 
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gratitude or fear to induce every one to 
practiſe it; and the ſermons of all our di- 
vines fully prove what I advance ; for after 
they have ſhewn, either by the Chriſtian 
revelation; or the ſtructure of man, and 
this matrical ſyſtem, what are the divine 
commands; do they ſuppoſe that they have 
done all that is incumbent on them? or 
that by having convinced the underſtand- 
ing they have influenced the practice? No, 
they apply at laſt to theſe two ſenſations, 
and endeavour to make you virtuous, ei- 
ther by exciting your gratitude, by diſ- 
playing the goodneſs of God, or your fears, 
by ſhewing you what you will ſuffer in 
conſequence of being vicious. 
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A ſuccin® Hiftory of the Roman Law. 


HE laws, by which Rome was go- 
verned in its infancy, were derived 
from three ſources. 

Of theſe the firſt was the manners 
and cuſtoms of the original inhabitants, which 
were called Mores patrii: many of which were 
the ſame with thoſe of the ſtates which they left; 
and theſe were of three kinds, according to the 

different deſcents of Romulus, Numa, and 
Tarquin ; who being of three diſtinct races or 
people, introduced ſo many diſtin modes of 
ligion and politics, 


A | Romulus 


% 
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Romulus was originally of 2 Alba. This 
country was peopled at different times with 
b colonies from © Arcadia, Hence the Romans 
obſerved ſeveral cuſtoms which originally 
came from that part of Greece ; particularly 
the Lupercaliad, and the Calcei lunati, which 
were the diſtinguiſhing mark of the ſenators, or 
(according to others) of the patricians; and 
this, we are told by Plutarch, was copied from 
the manners of the Arcadians. Numa was a 
e Sabine, and the fSabines were the ſcholars of the 
Lacedemonians. Tarquin came from Etruria, 
now Tuſcany, and introduced fo much of the 
manners of that people, that a very large part 
of the religious ceremonies and diſcipline of the 
Romans was borrowed from them. 


2 Alba was ſituated in Latium, about 15 or 18 miles 
ſouth-eaſt of Rome. 

d As the Pelaſgi, thoſe whom Evander conducted, and 
higher ſtill the Onoteri, ond 

Arcadia is a region in Peloponneſus, bounded an the 
north by Achaia, on the eaſt by Argia or Argolis, on the 
ſouth by Laconia, and on the weſt by Elis. | 

The Lupercalia was a feſtival inſtituted in honour of 
Pan, and celebrated on the 15th of February ; it was 
brought from Arcadia by Evander. 

© The country of the Sabines was bounded on the 
north by Umbria and the Picentes, on the ſouth by La- 
tium, on the eaſt by the Veſtini, on the weſt. by Etruria, 
which was bounded by the Mediterranean fea. 

For this we have the teſtimony of Hyginus, quoted by 
Servius, who ſays, that the Sabines derive their origin 
from the Lacedemonians ; and Varro, quoted by the ſame 
author, ſays, that the Romans ſat at their meals after 
tae cuſtom of the Lacedemonians, — 


The 
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The diviſion of the people into Patricians 
and Plebeians was from the Athenians, 

The ſecond ſource of the Roman laws was 
the 8 arbitrary edicts, or decrees of their ſove- 
reigns, called h Leges regiæ, in ſuch emergen- 
cies where their cuſtoms failed them. Theſe 
continued in force only till the expulſion of 
their kings, an. 244, though ſeveral of them 
were preſerved amongſt the Mores patrii. 

The third ſource was the general conſent of 
the people; but ſo little did they avail them- 
ſelves of their power to enact laws, that from 
the expulſion of their kings to the year 300 
Rome was again governed incerto magis jure 

ber latam legem: at which period the 
laws of i the twelve tables were introduced. 
Theſe were drawn up from the collections of 
ſome perſons who were ſent into Greece, and 
particularly to k Athens, to inſpect their laws 
7 and 


t. When our city was firſt founded, the people had no 
regular ſyſtem of poſitive law to go by, but were governed 
by the arbitrary power of their kings, ſays the Digeſt. * 

h Theſe Leges regie were collected by Papirius, a Ko- 
man lawyer, in the rezgn of Tarquin the ſecond, and called 
from him, Jus civile Papirianum. TAYLOR, 

i They were originally diſpoſed into ten tables or titles 
by the decemvirs, who were appointed for that purpoſe, 
and from thence were called Leges decemvirales. Two . 
others were added afterwards, when they got the name of 
The laws of the twelve tables, TAavLoR. + : 

k Dr. Taylor conjectures, and I think with ſome reaſon, 
that Pericles had a view to this event in his funeral . 

A 2 or 
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and diſcipline, and to get the beſt information 
they could towards compiling a ſyſtem for the 
uſe of Rome. Theſe laws contained, as well 
the laws collected from Greece, as the Mores 
patrii and Leges regiæ; and though their au- 
thority underwent conſiderable | revolutions, 
yet they may not improperly be regarded as a 
body of original law of Rome. 

The other parts of which the Roman law was 
compoſedafterwards were, firſt, m Laws, properly 
ſo called, as enacted by the joint conſent of tae 
whole Roman people; Plebiſcita, enacted by the 
plebeians only; Senatus conſulta, by the ſenate; 
Jus honorarium, or Edicta magiſtratuum, n Re- 

eee 


for the Roman embaſſy was not more than 17 years before 
the Peloponneſian war. The character which Iſocrates 
gives of the Athenian laws may be very well applied to theſe; 
and ſhews how well the Romans knew how to apply for 
what they wanted. They are,” ſays he, © few, but ſuf- 
* ficient for thoſe who are to uſe them, eaſy to underſtand, 
« juſt, uſeful, and conſiſtent, and in which greater attention 
«* is paid to ſuch of them as relate to matters of public con- 
% cern, than thoſe which relate to private controverſy, 
« ſuch as the laws of a well-regulated ſtate ought to be.” 

1 As by the Lex Abutia de judiciis centumviralibus. 
Aulus Gellius, who tells us this, does not ſay in what 
manner it was brought about; and alſo by the Lex Cor- 
nelia ex qua Pratores ex edictis perpetuis jus dicere jube- 
rentur. TAYLOR, 

* I have again enumerated theſe laws, as they ſeem to 
merit the firſt place in the Juriſprudentia media. 

The lawyers anſwers are the ſentiments and 6pinions 
of thoſe who were authorized to give anſwers upon law 
queſtions ; for which purpoſe there were perſons appointed 

FR 
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ſponſa. prudentum; and all theſe were at laſt 
ſwallowed up in the Conſtitutio principis, or 
will ot the emperor, which happened after the 
government became monarchical, when the 
people paſſed over all their rights to the em- 
peror by an inſtrument called the Lex regia; 
which put at end to the Leges and Piebiſcita, 
and ſoon after to the Senatus conſulta. This 
happened (at leaſt the imperial conſtitutions 
began effectually to take place of the other) 
ſoon after the reign of o Hadrian. Theſe dif- 
ferent authorities in the Roman civil law. gave 
riſe to a famous diſtinction, by which it was 


divided into three parts : 
Antiqua, 
Teripradntic Media, 
Nova. 


i. The Furiſprudentia antiqua was the 
Roman law from the foundation of the city to 
the time of making the twelve tables. 

2. The Juriſprudentia media takes in the 
period from the twelve tables to the reign of 
Hadrian. 

3. The Juriſprudentia nova comprehends 
the whole time from thence to the diſſolution 


under all the different governments of Rome. The firſt 
interpreters of the laws were the ſenate and nobles, whom 
Romulus enjoined to give advice to their clients, —The 
right of interpreting the laws was afterwards veſted in the 
college of pontiffs and prieſts. FERRIERE. 
Hadrian died July 10th, in the year of Rome 891, of 
Chriſt 138. 
hl A 3 of 
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of the empire: but this diviſion has been far 
from being implicitly followed; authors being 
greatly divided in ſettling the period of the 
three ſtages; the following ſcheme for the 
Juriſprudentia media will give the other two p. 


1. Juriſprudentia ſub libera repub. 

a. 2 Hadrian —— 

3. Diſputatio fort. 4 

4. Juriſprudentia ſub Hadriano Imper, 
5. Juriſprudentia poft Trajanum, 


The body of the Roman law growing, from 


the continual additions to it, already ſpoken of, 


too burthenſome to be uſeful, ſeveral perſons 
attempted to reduce it into one body. M. 
Craſſus, Sext. Pompeius, and Ser. Sulpitius are 
the three firſt that are mentioned: the next 
were Pompey, C. J. Cæſar, and Cicero; but 
of their collections there are no remains. In 
the reign of Hadrian, Julian, a Roman lawyer, 
at the emperor's command, drew up a kind of 
ſyſtem of Roman law, which was called The 
perpetual eaiet., It was digeſted into fifty 
books; of which there are ſome remains ex- 
hibited by Gothofredus in his Quatuor fontes 


Juris civilis Some people are of opinion, that 


Hadrian himſelf compoſed a code and pandect; 
but this is doubted. Papirius Juſtus, who 


? Of theſe the firſt diviſion is evidently the moſt uſeful, 
and conforms moſt exactly to the different origin of their 
laws. FAYLOR. 


flouriſhed 


id 
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flouriſhed under Marcus and 4 Commodus, is 
thought by ſome to have wrote a Codex Papy- 
rianus, containing a collection of the conſtitu- 
tions of the Antonines and Verus. There 
were ſeveral other r lawyers who compiled 
ſyſtems of the Roman law ; but theſe, having 
no authority, ſoon grew out of uſe, and gave 
way to the * Codex Theodofianus, which is ſtill 
extant in fixteen books. It was undertaken at 
the command of Theodoſius the Younger, 
about the year of Chriſt 43 5, and contains a 
collection of the imperial conſtitutions from 
Conſtantine to his own time rt. 

About a century after came Juſtinian, who, 
in the year of Chriſt 528, ſet about reforming 
the Roman law ; and, on the ſeventh of the 
ides of April, pabliſhed his Codex Fuſtinianus, 
in the year 530. Tribonian, a famous law- 
yer, at his command, reduced the writings 
of the Roman lawyers before his time into 
ſyſtem, and finiſhed the work in three years, 
with the aſſiſtance of fixteen other lawyers, 


'4 Commodus began his reign in the year of Rome 933, 
of Chriſt 180, 

r Particularly Gregory and Hermogenes, who, in the 
time of Conſtantine the Great, publiſhed a code, which 
contained the imperial conſtitutions from Hadrian to that 
prince, It was begun by the one, and finiſhed by the 
other. TAYLOR, 

This is printed with Gothofred's comment at Leyden 
in 1688, Folio. | 

This code received the imperial ſanction, A. C. 438. 
There were alſo novels or ſupplementary conſtitutions 
added to it. TAYLOR. 
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whom he took to be his coadjutors in the 


buſineſs. After the u Pandect was finiſhed 
Juſtinian ordered the ſame perſon from thence 


A _— —  — — 
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to draw up the Inſtitutes, or firſt elements of 
the civil law. This was publiſhed the 11th 
of the calends of December: but new queſ- 


tions ſtill remaining undetermined, on the 6th 


of the calends of December 334 he publiſhed 


Codex repetite prælrctionis. This work con- 


tained ſuch deciſions and caſes as were not in 
the other code, or a correction of thoſe : after 
which the former code was declared of no au- 


thority, and was very ſoon forgotten. To theſe 


may be added the w novels, which are digeſted 


Into no certain order, but were publiſhed as 


occaſion called for them, and are determina- 
tions of new queſtions, or corrections of old; 
ſo that the Corpus juris civilis is made up of 
theſe books; viz. ; 


v This pandect is divided into fifty books, and by Juſti- 
nian into ſeven diviſions, as follows: 


I. Lib. Pandect.— I ———— TV. incluſive. 


| NNE — LE. 

II, — 2 "07" 
IV. | XX —XXVII 
V. XVII XXXVI. 
VI. XXXVII- XLIV. 

Vil. XI. 


» Theſe were moſt of them originally wrote in Greek. 
There are ſeveral Latin verſions of them, but the old 
vulgate is the only authentic one. TaYLox. | 


[n$TITUTES, 
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INSTITUTES, | 
PanDEcTs, or Diess, 

Cop, 
NoveLs. 


Thus much for the hiſtory of the Roman 
law: but beſides what is contained in theſe 
books, there are others to be conſulted. 

1ſt, x Juriſprudentia Anti-Fuſtimianea, con- 
taining the inſtitutes of Caius, fragments of 
Ulpian, Sententiæ Pauli, Collatio legum Myjai- 
carum et Romanorum. 

2dly. A Greek verſion, or paraphraſe of the 
inſtitutes, by Theophilus. 

zaly. The. Baſilica, or Jus Graco Rom. 
which was a collection of law publiſhed in the 
ninth and tenth centuries for the uſe of the 
caſtern empire. 


In citing the law books the following abbre- 
rations are uſed. 


I. InsTITUTES, 
D. DiGxsTs. 
C. Cope, 

N. NoveLs, 


Sometimes the digeſts are deſcribed by a 
Greek r or capital II, or thus ff. The inſti- 
tutes are divided into books, titles, and para- 
graphs, of which the firſt is not numbered ; 


* Theſe have been collected and publiſhed by Simo 
Lenius, in his Fragmenta Juris Civilis. TAYLOR. 


they 
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they are thus quoted. I. 1. 10. pr. where the 
capital I ſtands for the inſtitutes, the figure 1 
for the firſt book, the figure 10 for the tenth 
title, and the letters pr. for the firſt paragraph; 
for had it been any other paragraph inſtead of 
other two letters, the number of the paragraph 
had been added in figures, as thus, I. 1. 10. 2 
The digeſts are quoted in the ſame manner by 
figures, ſignifying the book, table, and law, and 
fometimes a fourth pure i is added to expreſs 
the particular paragraph of the law, thus, D. 48. 
3 13. 18 the digeſt, the forty- eighth 

book, the fifth table, the thirteenth law, and 
the third paragraph. 

They were antiently quoted differently, 
thus, L. 30. D. de R. J. means Law the 
thirtieth of the digeſt of the rules of law. 
Sometimes, inſtead of the number of the 
law, the firſt word of it is cited, ſometimes 
both the words and the number are cited ; 
though it may happen that the number after 
the word may ſignify that there are more laws 
than one under that title. The code is cited 
in the ſame manner with the digeſts, by book, 
title, and law ; the novels by number, chapter, 
and paragraph, if there is any, 


Obſervations 


* 
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Obſervations on the proemium of the Inſtitutes, 


HIS procemium is an imperial conſtitution 

of the emperor Juſtinian, giving a ſanction 
to the inſtitutes, and commanding them to be 
received as law in the courts of juſtice, and as 
elements of law in the ſchool of the philoſophers. 

In nomine Domini noftri Jeſu Chriſti. Theſe 
words have given occaſion for a queſtion 
in law, namely, whether in ſolemn acts, ſuch 
as deeds, wills, &c. this form of words is of 
ſuch legal neceſſity, that without them the 
inſtrument ſhould be void; and it has been 
anſwered that they are not, at leaſt that it is 
not evinced from this paſſage. They are ex- 
pounded to be enuntiativa, and not diſpeſiti ua; 
that is, that they make no rule of law, but 
are only a form of ſpeech that the writer 
choſe to make uſe of: it is hoyyever maintained 
that this is to be underſtood with a reſtriction 
to the cuſtoms and manners of the place y. 
Some have thought, that the zeal of the 
Chriſtian emperors took this ſolemn introduc- 
tion from the precept of the apoſtle 2; but it 


The emperor Leo gives this ſolemnity a great weight 
in the ratification of contracts. We decree,” fays he 
that whatever agreement is ratified by a ſolemn appeal to 
* heaven for its confirmation, ſhall be deemed to be valid 
and binding, although there ſhall be no mention made in 
the deed of any penalty to be incurred.” 

z © Whatſoever ye do in word or deed, do all in the 


* name of the Lord Jeſus,” Colal. fi. 27. * 
rather 


© 
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rather ſeems that they followed the antient 
practice of their country; for the Romans 
ſeldom entered upon any buſineſs of oonſequence 


fine confilio deorum, aut ope invocata® : and in like 


manner the Greeks always opened their coun- 
cils with ſacrifices b. | 
. Imperator. This word has three ſenſes. 
. Firſt, It was uſed to ſignify only the general 
or commander of an army. 
2dly. As a mark of honour on a victory e; 
and was given either by the acclamations of 
the ſoldiers, or a decree of. the ſenate. | 
3dly. Under Julius Cæſar it fignified him 
who enjoyed the ſupreme authority, ar what 
we call demperor. Cæſar was a cognomen in 
the Gens Julia, which was aſſumed by the 
ſucceſſors of Julius after Nero. This name 
was given to the ſons of the emperors, and 
afterwards the. Deſtinati imperio were called 
Nobilſſimi Cæſaręs. Upon the removal of the 
empire to "Byzantium, Cæſar again became the 
name 


* Hence it is that auſbicari ſignifies fo begin; and that 
the day of a prince's coming to the crown is called his 
Inauguration. TAYLOR. 

> This cuſtom is exactly obſerved in England, where 
neither the Houſe of Lords or Commons, or the Court of 
Aldermen in London, proceed to buſineſs before prayers 
are ſaid. 

c In which, according to Appian, ten thouſand of the 
enemy were lain, Dion Caſſius tells us, that it was never 
conferred but once in a war, TAYLOR, 

. © Thoſe to whom this title was given in the third ſenſe 
very often received it afterwards in the ſecgpd. Thus 
Octavian 
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name of the emperors ; and in the ninth cen- 
tury it was transferred by pope Leo to the em- 
rors of Germany, who ſtill enjoy it. 

Flavius was uſed by a long ſeries of em- 
perors after Veſpaſian, who ſprung from that 
family. ; | 

The titles which follow in the proemium 
are taken from the places which he ſubdued, 
according to an ancient cuſtom among the 
Romans. | 505 

Pius was firſt invented for Tiberius, but did 
not take place till the time of Antoninus. 

Felix was firſt uſed by Commodus, though 
the origin of it was owing to Sylla, who aſ- 
ſumed that cognomen. 

Inclitus is a leſs frequent title. . 

Victor et triumphator. Theſe titles prevailed 
about the time of Conſtantine the Great. 

Auguſius, a name firſt given to Octavian, 
A. U. C. 727. 

Imperatoriam majeſtatem. Maj ęſtas was ap- 
plied indifferently to that perſon or part of the 
people in whom the ſupreme authority was 
veſted. | 

Imperitoria majeſtas was introduced by Ga- 
lienus, and continued ever after. f 

Magiſtro palatii. The Magiſter palatii was 
an officer not unlike our lord chamberlain. 


Octavian had that compliment paid kim above twenty 
times. It may be obſerved, that when the word is uſed 
in the third ſenſe it ſtands firſt, thus, Imp. Ceſar Auguſt. 
but in the other two ſenſes laſt, thus, Marc. T. Cicero imp, 
TAYLOR. 
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The name of Magiſter was generally given to 
the officers of the court in the lower ages, 

Ex Quæſtore. The Quæſtor was an officer 
who in proceſs of time ſomething reſembled 
our lord chancellor. 

Anteceſſoribus. Anteceſſor was a perſon who 
taught the law in the ſchools, and was diſtin- 


guiſhed from the Juris peritus, or Juris pru- 


dens forenfis, who practiſed the law in the 

courts of juſtice. | ö ä 
Poft quadrennium. According to the old 

method of ſtudying the law, four years were 


employed before the ſtudents arrived to the 


ſtudy of the imperial conſtitutions. The firſt 
year they were called Dupondii, or Juſtinianei 
Novi, and were employed in reading the inſti- 
tutes and the firſt four books of the digeſt. 

The ſecond year they were called Ediclales, 
ab edicto; that is, from their being employed 
that year in reading ſuch parts of the digeſt as 
contained the edicts; viz. from the fourth to 
the twentieth book. 

The third year Papinianiſtæ, from their read- 
ing that year that part of the digeſt which con- 
tained the writings of Papinian ; viz. from the 
nineteenth to the twenty-eighth boak. 

The fourth year Lytæ, from being ſuppoſed 
then capable of ſolving any difficulty in law. 
In this year they finiſhed the digeſt. 

In the fifth year they were called Prohyte, 
and advanced to the ſtudy of the code. 


Lau 
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US is an equivocal word, and is uſed in 
e many ſenſes, according -to its. different 
uſe and acceptation. The conſideration of law 
or Jus is twofold ; for it is either applicable to 
the power, law, or authority, which lays upon 
us an obligation, or to that duty or obligation 
itſelf : ſo that Jus may be ſaid to be Lex gue 
ſancit, or id quad lege ſancitum eft. The fout 
firſt titles in the digeſts, and the two firſt in 
the inſtitutes, belong to Jus in the former 
ſenſe, and in general the remainder of the 
titles to the other. The firſt of theſe is called 
Jus conſtituens, the other Jus conſtitutum. 

Jus conſtitutum may be conſidered in two 
lights, either reſpecting the action we perform 
or forbear in conformity to the law, or it may 
be underſtood of the intereſt of a perſon who 
may have a right in ſuch execution or for- 
bearance. Thus for inſtance, 

1. The Juſſum, or direction of nature, which 
enjoins obedience to parents. 

2. The behaviour which ſhews it. 

3. The right the parent has to demand it. 

All theſe are with equal propriety called 
Jura Nature ; ſo that Jus is either, 1. A rule 
of conduct. 2. The action conformable thereto. 
3. A right, title, or property ariſing from the 


Some lawyers reckon up forty. TarLor. : 
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16 A Summary of the Roman Lamp. 
virtue of that obligation: of each of theſe more 
particularly. | _ 

1. Jus, in its firſt and primitive ſenſe, is 
Juſtitiæ regula, or id quod lex pracipit. There 
are many definitions of it in this ſenſe — Legis 
praceptum ; Tuſtitie regula; Norma legis 
Regula actuum moralium, obligans ad id quod 
rectum eſt; Forma et Regula in negoliis, commer- 
cits et contractibus; Juſti injuſtique regula, and 
various others; of theſe perhaps the ſhorteſt 
are the beſt Norma legis—Praceptum legis; 
for though Jus is often underſtood of the law 
itſelf, it is, to ſpeak more accurately and phi- 
loſophically, the effect or operation of the law; 
it is that bond or obligation which a law pro- 
duces — Lex pracipit ; id quod præceptum eſt 
vocatur Jus; or the difference between Lex 
and Fus may be thus conſidered; Lex is a 
preciſe and determinate rule of action reſpect- 
ing one particular fact or circumſtance ; Jus is 
the abſtracted conſideration of that frame or 
ſyſtem of duty which ariſes from many of thoſe 


rules put together f: and from that idea of 


duty or obligation which Jus always carries 
with it, it is evident that confi/zum or advice 
comes not under the notion of Jus. | 


Here it may be obſerved, that though Jus and Lex are 
ſometimes uſed indiſcriminately ; yet Jus is never uſed fot 
Lex in the ſenſe of one poſitive law: for inſtance, no one 
would ſay, Jus Horatianum, inſtead of Lex Horatiana. 

| TAYLOR. 


The 
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The difference between law, and advice or 
. counſel, conſiſts principally in theſe four par- 
ticulars : | 1 ä * 
Firſt, The one commands, the other per- 
ſuades. | 

Secondly, Counſel may come from an equal 
or an inferior, but Jus, or Law, muſt come 
from a ſuperior, 

Thirdly, We are liberty to reject the one, but 
are puniſhable if we do not obey the other g. 

Fourthly, The different reaſons of their ope- 
ration. Thus counſel operates by the utility 
of the thing propoſed, and law by the will 
of the propoſer. On the one hand I adviſe 
without obliging ; and on the other I can oblige 
without adviſing. The former offers a motive 
which may influence the party to purſue it; 
but it by no means conveys the ſtrict idea of 
obligation, becauſe the — to whom it is di- 
refed, is ſtill at his liberty to apply it or not. 
In the latter the legal neceſſity, which is pro- 
duced by the command of a perſon inveſted 
with proper authority, derives nothing of its 
effective power from the aptneſs, the conve- 


E The followiog paſſages mark the difference between 
them very well, | 

It is the buſineſs of law to direct what we ought to 
* do.” And again, © Law does not teach, but command 
* what we ought to do.” LycuRGus. 

Whereas on the contrary, 

He who gives advice, leaves the party who applied to 
* him maſter of his choice in thoſe particulars he was 
« conſulted about.“ Dion CHRTSOSTOM. 
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niency, or the fairneſs of the duty enjoined ; 
not that law and reaſon have nothing to do 
with one another; but becauſe when I obey, 
I conſider the obligation only and not the me- 
rits of it h. But 


k Hence in all countries there are ſeveral laws obeyed by 
thoſe who can aſſign no other reaſon for their obedience to 
them, but that they are the laws. And it is faid in the 
Digeſt, © That there are ſome laws for which no reaſon 
can be given; and for which no reaſon ought to be re- 
« quired.” And thus Plutarch: The reaſonableneſs of 
« thoſe laws which men make, is not always clearly con- 
4% tained in them, and evidently manifeſt ; but ſome of 
* their precepts appear affectedly abſurd : as when the 
1% Ephori of Lacedzmon enter upon their office, they com- 
* mand every one not to wear muſtaches, and to obey the 
« laws, that they may not be grievous unto them. And 
« the Romans, when they give a ſlave his liberty, throw a 
* band of hay over his body; and when they make their 
« wills, they appoint one perſon their heir, and another 
« ſells their effects, which ſeems contrary to reaſon ; but 
« Solon's laws moſt of all, when he direfts, that thoſe 
“ ſhall be eſteemed infamous, who, when a city is divid- 
« ed into two factions, remain neuter, without taking 
„part with either. And indeed many abſurdities may 
„de found in all laws, by one who is unacquainted with 
„ the intention of the lawgiver, and does not know the 
« reaſon for every particular which the law preſcribes.” 

It was a practice of ſeveral antient lawgivers, eſpecially 
ſuch as had a tincture of Pythagoras“ manner, to cloath 
their laws in ſymbol and allegory, to ſpeak in riddles, and 
to affect the language and — of oracles. TAYLOR. 

This adminiſtered frequent occaſion for the exerciſe of 
that paſſage in the Digeſt lately cited, for the practice 
laſted when the alluſion might be forgot : the currency of 
the law might not be diſputed, though time had in great 
meafure worn down the image, and damaged the 2 
tion, TAYLOR. | 


Thus 
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But though counſel is not applicable to law, 
it has been held that permiſſion is i; for though 
it ſeems to leave us where it found us, and that 

therefore 


Thus a conſtitution of Solon at Athens, in regard to a 
new married couple, which Plutarch mentions, when con- 
ſidered by itſelf, ſeems ridiculous: © That as ſoon as the 
& bride was left alone with the bridegroom, they ſhould 
« eat a quince together,” But when the ſame author ex- 
plains, it it ſeems reaſonable enough: Hiating, as I appre- 
* hend, that the firſt favour which the bridegroom received 
1 from her lips and voice ſhould be {ſweet and agreeable.” 
So again the ſame author: Thoſe who ſacrifice to nup- 
„ tial Juno do not offer the gall with the reſt of the vic- 
* tim, but take it out, and throw it down by the altar.“ 
The lawgiver hinting by this, that anger and reſentment 
ſhould never enter into the marriage ſtate, 

Elian tells us, that formerly after the nuptial hyma 
« was ſung, they invoked the crow, to remind thoſe who 
« were going to enjoy the nuptial embraces of the affection 
there ought to be between them ;” and the reaſon of this 
cuſtom is thus explained by Horus Apollo: “ So great is 
« their (namely the crows) affection for each other, that 
* even now among the Greeks they ſay, Virgin, invoke 
the crow.“ 

On this head there is no paſſage better worth quoting 
than the following from Athenzus. * Apatharcides, in 
te the ſixth book of his Europics, ſays, that the Bœotians 
crown the overgrown ſnakes which they find in the lake 
“ Copias as they do their victims, and offer them up with 
1 prayers to their gods with cakes; and when a ſtranger, 
© aſtoniſhed at this odd kind of ſacrifice, aſked the reaſon 
« of it, a Bœotian made anſwer, that he only knew one 
“ thing, and that was, that it was proper to obſerve the 
* cuſtoms of thir anceſtors, and that they ought not to 
* account for them to ſtrangeas.“ 

i It is in the power of law to command, to forbid, to 
« permit, to puniſh,” D. 13. 7. 
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therefore the legiſlator has done nothing at all, 

et it muſt be conſidered that thoſe things 
which he permits, and in which he ſeems to 
be filent; were equally ſubject to his diſpoſi- 
tion, as thoſe which he has now injoined, or 
now prohibited : here therefore is a real poſitive 
act of the legiſlator, but leſs attended to, and 
therefore apt to be diſputed. He could have 
made it your duty, he now makes it your op- 
tion; he acts as much in the one caſe as in the 
other, and both acts make part of one ſyſtem ; 
and it is impoſſible that it ſhould be otherwiſe, 
If a perſon with proper authority ſtrikes out a 
line, deſcribing where I may not go, at the ſame 
time he tells me that the other fide of the line is 
where I may. That he has incloſed ſo much 
from me, is certainly his act, and it is no. leſs his 
that he has incloſed no more. 

Wen the emperor Juſtinian marks out the 
prohibited degrees, he does by the ſame ope- 
ration mark out the unprohibited alſo. He tells 
me, I cannot marry my father's ſiſter, but 
leaves me at liberty about my father's ſiſter's 


daughter. The emperor neither injoins nor 


prohibits this; but he informs me of the law, 
that I act lawfully whether I do it or let it 
alone. 


2 1 is "I a matter of inquiry, which law ſhall take 
** place, whether one that permits, one that forbids, or one 
% that commands?” QvuinTIL. 

As this is a very controverted queſtion, I thought pro- 
per to give the author's argument at large, 

When 
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When the emperor Theodoſius incloſed this 


marriage of coulin-germans within his pale of 


prohibition, he did no more in his legiſlative 


capacity than Juſtinian had done who ſhut it 
out, yo 


The Voconian Law, which reſtrains inhe- - 


ritances left to daughters, extended to thoſe 


only who were regiſtered in the cenſors books: 


upon which account thoſe whoſe fortunes were 
too low to be regiſtered, and thoſe who ac- 
quired eſtates after one Cenſura, but died before 
the next, were permitted to make their daugh- 
ters their heirs, The law did ſomething po- 
ſitive here, when it ſtopt at this diſtinction, 
and extended to the Cenſi only, when it might 
have extended to the Von cenſi allo k. 

When Romulus permitted, not conſtrained, 
the father to ſell his children; when the De- 
cemviri permitted the creditors to avail them- 
ſelves of the perſon of the inſolvent debtor, are 


not theſe as much, as fairly, and as properly 


the acts of a lawgiver as any that can be pro- 
duced ? ny ' 

If any beſides a father ſhould fell a free-born 
child, or any other than a creditor ſhould take 
the ſame liberty with the debtor, the ſame laws 


k Thus the law of this country fixes the idea of Bona 
not abilia at five pounds. Who can diſpute this being an 
act of the law? A greater or leſs ſum might have been 
equally convenient ; and yet by this fixing, the fortunes of 


ſuch who die inteſtate below this ſum, are permitted to paſs | 


without adminiſtration. TAYLOR. 
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had provided a proper puniſhment. What does 
the law here but remit that forfeiture? and to 
remit is equal in act and power to inflicting. 
Moreover, that remiſſion is a part of legiſ- 
lation is plain from hence, becauſe the law 
which permits me to do this or that, lays a re- 
ſtraint upon every body beſides for interrupting 
me in that right ſo permitted or indulged to me. 
A Paterfamilias with the Romans was allowed 
or permitted to diſpoſe of his effects by will if 
he pleaſed. This was a grant or act of the law, 
whether he made uſe of it or not. And it is 
alſo apparent that the law conſidered this grant 
as its own act, becauſe it would give him a re- 
lief againſt any one that ſhould moleſt him in 
this indulgence, if he thought proper to make 
uſe of it; though it was very indifferent to the 
law whether he did it or not!. 
2. Jus, in the ſecond ſenſe, is the attribute 
of an action, conformable to that law or direc- 
tion we have been ſpeaking of in the firſt ſenſe. 


I There are ſeveral inſtances of permiſſion in our law, 
beſides that which Dr. Taylor mentioned, and which is 
quoted above; ſuch as permitting an infant to be executor; 
a chief creditor to take out letters of adminiſtration; a 
number of creditors, under the regulation of the ſtatute 
ſor that purpoſe, to take out a commiſſion of bankrupt ; 
any perſon whatſvever to ſue in the name of an infant or- 
phan, or to give information in a cauſe as amicus curie, al- 
though not ſubpœnacd; an infant to bar her dower by ac- 
cepting of a marriage ſettlement : all theſe the law per- 
mits, but does not oblige you to any one'of them, and yet 
are all of them what you could not do without the au- 
ttority of law. 

Jus 
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Jus now is called id quod juſtum eff ; fo the right 
of war is that which may be done without in- 
juſtice to a neighbouring ſtate in war : for war 
has its rights as well as peace m. And injuſlum 
is what is repugnant to the rules of that ſociety 
under which we act. Jus faſque is what we 
do in conformity to a given rule. Nefas or in- 
juſtum, what is contrary to it. 

This is that Jus which the Greeks expreſs 

by To Aixaioy, Or rather Amzaiwna, Or Aixai- 
Tpxypea n. 
From hence it appears, that what a man does 
in breach of no law, he may be ſaid Jure a- 
gere, and the action may be called Res juſla; 
for what the law does not forbid it permits. 

Jus, in the third ſenſe, is a moral quality an- 
nexed to a perſon, enabling him to have or to do 
® ſomething juſtly : thus we ſay, Jure meo utor ; 
Jus utendi, fruendi; J us ambulandi per fundum 
alienum. A perſon's ſituation in life will make 
great difference in his rights. Jus therefore in 
this ſenſe is a legal faculty annexed to our natural 


m Namely thoſe rules which the law of nations has laid 
down to be obſerved by ſtates at war with each other. 

* Ariſtotle and the Greek philoſophers rather confine 
Away to what is juſt and right in idea, in its own nature 
and ſpeculation, or what would be ſo when produced into 
action, and when it is ſo produced, it is called Awaiwya, or 
Aumawonpayua, TAYLOR, 

o I would rather chooſe to ſay, whatever the law does 
not forbid ; for certainly whenever we ſpeak of a perſon's 
rights in any thing, we refer them in our own minds to 
thoſe actions which ſome law has made right. | 


B 4 ane; 


24 A Summary ef the Roman Law, 


one; and may be ſaid to convey to us a power 
of doing that lawfully, which we could betore 
do naturally p. And this right may ariſe not 
only from ſome poſitive act of the owner, but 
alſo from his neglecting to interrupt the new 
occupier. b 
Jus agendi or ad agendum, or Jus in re, 
means thoſe rights which a man can enjoy, 
without the intervention of any other perton ; 
ſuch is the idea of freehold or property, and of 
all thoſe rights by which a man acts by him- 
ſelf, acquires to himſelf, or diſplays ſome pow- 
ers which the law has given him in the ſundry 
capacities of proprietor, tenant, guardian, tel- 
tator, legatee, buyer, or ſeller, &c. all theſe 
refer to actual poſſeſſion. Jus habendi rem cer- 
tam, or ad rem praſtandam, or Jus ad rem, 
means a perſonal right, by which another man 


p Thus hiring a horſe of another gives me the right of 
uſing lawfully what I before could uſe naturally; ſo walk- 
ing is a natural act; but walking through a cloſe with 
permiſſion is a legal act. The Roman law goes ſo far as 
to apply the word Jus, in this ſenſe, not only to perſons, 
bat things; and the Digeſt ſpeaks of bonitas, ſalubritas, 
amplitudo as the Jura pradicrum ; and indeed theſe may 
be conſidered as the natural circumſtances, ſituation, or 
condition of an eſtate ; as its being leaſed, let, mortgaged, 
entailed, or in truſt, are the legal ones : and hence it is 
that Jus is uſed by Cicero, in the ſollou ing paſſage, ta 
ſignity the ſituation or condition itſelf : Nec eum efſe de- 
ceßtum, qui id guod emerat, quo jure efſet, teneret. Off. 3. 
16, Nor is that man impoſcd upon who knew the tenure 
* of theeſtate which he purchaſed; that is, whether the 
++ eſtate was free, or ſubject to any ſervices.” TAYLOR. 

ſtands 


© 
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ſtands bound to perform ſome duty or fulfil 
ſome contract which I have an intereſt to ſee 
'ertormed or have fulfilled. Hence ariſes the 
right which the contracting parties have to de- 
mand a performance of their reſpective cove- 
nants, or a ſubmiſſion to the penalties. In ſhort, 
us in re refers to actual poſſeſſion, Jus ad 
rem to the right of poſſeſſion before that poſ- 
ſeſſion is delivered to you; and they differ from 
each other as property does from obligation. 
Right of property is of two ſorts, either over 
goods or over perſons; that over goods is of 
two ſorts, either over the entire property, or 
over ſome intereſt or right which is permitted 
to you by him who has.it: that over perſons is 
either that of civil governor, parent, or guar- 
dian 5, 
4. Jus ſignifies the right of t conſanguinity, 
which is a leſs perfect right. 
$5. The 


When the contract is drawn I have Jus ad rem; when 
poſſeſſion is delivered I have Jus in re. Amongſt the Ca- 
noniſts, inſtitution gives Jus ad rem, and induction Jus in 
re. Jus in re is ſometimes, but not generally, applied to 
the mortgager, and Jus ad rem to the mortgagee. 

TAYLOR, 

r By the term goods here is implied all forts of real as 
well as perſonal eſtates. 

The right of a maſter over his ſlave is not added, be- 
cauſe the right over the Roman ſlaves differed in no parti: 
cular from the right over goods, TAYLoR. 

© The common people of England regard this right as 
ſo facred, that they even prefer it to that entire right which 
the law gives to every one over his own property ; for 
whenever any perſon paſſes over his relations, no matter 
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5. The place where juſtice is adminiſtered, 

6. The celebration of juſtice. 

7. The art or ſtudy of the law. | 
8. The determination of the Prætor, whe- 
ther juſt or unjuſt, 

9. The rigor and letter of the law. 

10. The relaxation of the law. 

11. Dominion or property itſelf. 

12. Abuſe of power. 

13. Cuſtom. 

14. Jus & lex ſeem to ſtand in the ſame 
light to each other as our ſtatute and common 
law. 

15. u Jus, as comprehending all law, whe- 
ther written or unwritten, and ſo conſidered as a 
genus, of which Lex, or written law is a ſpecies. 

16. Human law as oppoſed to divine. 


how diſtant, or how worthleſs, and bequeaths his effects to 
one whom they call a ſtranger (thar is no kin to him) 
though he was his long and intimate friend, they are as loud 
in their complaints, as if the teſtator had been guilty of the 
moſt flagrant act of injuſtice. The fame prejudice con- 
cerning the right of the heir in tail ſometimes prevails 
amongſt people of better education. 

* Dr. Taylor doubts of the juſtneſs of theſe two laſt de- 
finitions, which are taken from Servius's notes upon Vir- 
gil, but I think they may as well be admitted as ſome 
others which he has given us. And indeed moſt of them 
are only inſtances of the vague and uncertain ſenſe in 
which writers uſe words, either through inattention, or a 
deſire of adding weight to their arguments, or giving an 
air of novelty to their ſtile. 


4 Public 
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Public and Private Law. 


LL Law is either public or private. Pub- 

lic is again divided into facred and not 

tacred. The firſt of theſe concerns religion and 
public worſhip, prieſts and ſacrifices : the latter 
whatever regards the public, the conſtitution, 
the government ; as peace and war, legiſlation, 
exchequer and Res ſiſci, eſcheats, the preroga- 
tive, law of treaſons, taxes and impoſts, coin- 
age, juriſdiction, magiſtracies, regalia, embaſ- 
ſies, honours and titles, colleges, ſchools, cor- 
orations, caſtles and fortifications, fairs, mar- 
kets, ſtaples, forreſts, naturalization; as alſo 
the Jus fæciale, Jus ſacrum, and Jus ſenato- 
rium; in ſhort, whatever the pcople, in their 
public capacity, can be ſaid to be intereſted in w. 


But 


Y Thus the ſcholiaſt upon Appthonius : © Thoſe laws 
« are public which relate to the buſineſs of the city in 
„ common; thoſe are private which relate to the contracts 
of individuals.” To the ſame purpoſe Demoſthenes : 
There are two forts of things which are the objects of 
& law in all cities, one of them is to regulate the buſineſs 
* and contracts of individuals with each other, to point 
out how we ſhall act in our particular concerns, and 
conduct in general our private life; the other is to in- 
form us how each perſon is to behave in what reſpects 
the community, if he chooſes to engage in public affairs, 
and profeſſes himſelf a guardian of the commonwealth.” 
w Hence in the diviſion of our courts, criminal mat- 
ters fall to the cognizance of the court of King's Bench, 
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2 Summary of the Roman Law. 


But as there is a ſecret connection between 
the welkbeing of the community, and the 
good behaviour of each individual, from whence 
the public is intereſted therein, thoſe private 
actions of each perſon, which at firit fight 
ſeem only to regard the party himſelf, may be- 
come the object of public law; ſuch as drunk- 
enneſs, idleneſs, prodigality and the like x, 
Private law regards private property, rules con- 

cerning 


private diſputes between party and party to the court of 
Common Pleas, matters of the revenue'to the court of Ex- 
chequer, 

* Athenzus tells us, that the Areopagites uſed to cite 
into their court and puniſh prodigals, and thoſe who had no 
viſible means of living; and then adds a ſtory of twa 
young men who were called upon to account for their 
manner of life ; how it came to paſs that their plight and 
appearance were ſo good, when it was evident they had no 
fortunes, and yet ſpent their whole time in the ſtudy of 
philoſophy. They deſired a certain miller to be ſent for, 


- who appearing, depoſed, that theſe two young fellows 


worked at his mi}l every night, and earncd their two drach- 
mz apiece : upon which that judicious afſembly was ſtruck 
with admiration, and ordered them a preſent of 'two hun- 
dred drachmæ. By a conſtitution of Solon, there lay an 
action alſo againſt cowardice, as we learn from Aſchines. 
| TAYLOR. 
« There are actions of cowardice, though this may pro- 
0 bably be wondered at by ſome amongſt us as unreaſonable, 
hut there are; and why, ſay you?“ That every one of 
us, fearing the puniſhment of the law more than the 
enemy, may be the better ſoldier in defence of his coun- 
4 tr pe 
| This action of cowardice was very proper among the 
Athenians, whole liberties depended on a vigilant diſplay 
of 


La 
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cerning contracts between party and party, and 
whatever the people in their public capacity 
are not immediately intereſted in; when the 
intereſt of the individual and the community 
interfere with each other, it is univerſally held, 
that the individual muſt give way, and public 
law be preferred to private; as in the caſe of 
famine, a rebellion at home, or an invaſion 
from a foreign enemy; ſo with us the debts of 
the crown muſt be firſt ſatisfied. The beſt 
conſtitutions the world has been acquainted 
with, have always paid a greater attention to 
that legiſlation which regarded the public or 
the ſtate, than that which regarded individuals, 
Indeed private property is by no means the ul- 
timate and grand intention of law; eſtates in 
land and diviſions of property, the intereſts of 
private men, are only held of the public'by a 
kind of tacit agreement. The Deminium emi- 
nens, the higheſt and moſt exact idea of pro- 
perty, is in the aggregate body who were ſeiſed 
firſt of theſe eſtates in their collective capacity; 
and therefore when the public leaſed out their 
lands to individuals, as the caſe may not impro- 
perly be ſtated or imagined, there was always a 
reſervation of the public intereſt, or ſaving of 


of heroiſm and courage, and is therefore a very good law 
in all military ſtates ; for though cowardice is by nature, 
yet the fcar of puniſhment will counterwork it, and beget 
a habit of courage, which, though not ſo vehement, may 
be as uſeful as natural ne: 
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rights to the original occupants, in caſe their 
neceſſities called for them back again y. > 

There are ſome paſſages in the law books 
where the ideas of Jus publicum and privatum 
are not very diſtinct. Firſt, Either the ſame 
Jus may, under different circumſtances, be pub- 
licum or privatum?, Secondly, All law in ge- 
neral may be called Jus publicum, ex cauſa ef 
ficientt, Or, thirdly, Ex cauſa finali 2. As the 
Jus publicum included the Jus ſacrum, Furiſ- 
prudentia has been defined, b divinorum atque hu- 
manorum notitia. This definition has been ob- 
ſerved to correſpond with the Stoical definition 


of 


This is not only a caſe to be imagined, but was the 
very tenure by which lands were held according to the 
feudal ſyſtem, where the fief originally reverted to the king 
immediately upon the death of the tenants, that he might 
have the land to beſtow on ſome one who could perform 
thoſe ſervices which the public ſtipulated, to purchaſe ot 
thoſe to whom it was to be granted. 

2 A will is an inſtance of this, which the community gives 
you a private right of making, but yet interferes in the 
mode of your diſpoſition of your effects; as with us a de- 
viſe of a real eſtate muſt, by the ſtat. 29 Car. II. be exe- 
cuted in the preſence of three witneſſes. 

2 As including all the members of the ſociety; and in 
this it ſtands diſtinguiſhed from Privilegium, or a law made 
in favour of particular perſons. TAYLOR. 

b We are not to imagine that though the lawyers uſed 
the ſame words in their definition of law which the Stoics 
did in their definition of . wiſdom, that they affixed the 
ſame ideas to them, as if their law was a complete ſyſtem 
of all knowledge; for they meant by theſe words only 
what we do by ſacred and profane. Probably the more ig- 
norant of the Roman lawyers might be ſo far deceived — 

the 


— 
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of wiſdom, which Plutarch informs us is the 
knowledge of all things divine and human; 
and the Roman lawyers, being chiefly of that 
ſect, imitated them greatly in their definitions. 
The whole book of Cicero de Legibus is a proof 
of this connection; it was intended to contain 
a ſyſtem of laws drawn from philoſophical prin- 
ciples, and part of them which remain are of 
this caſt ; viz, rules regarding religion and pri- 
vate worſhip ; and it was from the refinement 
of the Stoics © that the Roman lawyers drew 
their fictions of Quaſi poſſeſſio, Tc. &c. where 
the equity of the law admits of a ſeeming im- 
propriety for the ſake of public utility, Cum 
juris poteſtas aliguid cenſet efſe, quod revera non 
eſt, as the lawyers write : ſuch fictions as theſe 
conſtitute what are called Niles actiones in tl 
civil law. But the ſtrongeſt mark of the 
ment of the Roman lawyers with t 
the ſimilarity of their etymologies ; many Ro- 
man lawye:s are alſo recorded to have been of 


the ſame words being uſed in both definitions, as to pride 
themſelves upon their law, as containing a body of univerſal 
knowledge; and though it was ſaid of the old lawyers, 
that they were juris humani & divini periti (Liv, lib. 39. 
c. 16.); yet theſe words, from conſidering the context, 
plainly mean only ſacred and profane. a 
© With them animals are ſaid not to be angry, but as it 
were to be angry; not to fear, but as it were to fear; not 
to ſee, but as it were to ſee; for which they are juſtly ri- 
diculed by Cicero in the De Natura Deorum TAYLOR. 


this 


— q 


2 2 


hg 


» "2 
. 
* 
8 
, 
LY 
A f 
o 
- 
: 
12 
6 N 
v4 
| 4 
= 4 
- Ww 
\ . 
LF. 
= * 
. * 
n | . 
1 
. 
. 
' '% 
a * 
' 
: 
7 1 v» 
r 
1 
of - 1 
* 
. 
* 
4 * 
| 3 
N 
" 
1 
4 
x 1 * 
o F 
2 
4 4 
bo 
Y 
. 
0 bo 
1 \ 
* | 4 
* 7 
Pp - 
\ * 
_ 
: N : 
0 * 
4 4 
\ 4% 
4 
* 
. 
J, 
| Þ 
a L 
tl 
$i 
* 
% . 
4 x N 
1 
E 
; | 
1 
* 
4 
' 
© 
x 
4 
5 
5 
1 
* 
4 1 
+ KR 
_ 
LIT. v 


32 ÞA Summary of the Roman Law. 


this ſect, as P. Rutilius, Sext. ee and 
Q. Xlius Tubero d. 


© Had the commentators upon Horace reflected how 
much the Roman lawyers borrowed from the ſchool of the 
Stoics, they would not have been ſo mach puzzled with 
the following paſſage. 


Nunc agilis fio, et merſor civilibus undis, 
Virtutis verge cuſtos, rigiduſque ſatelles. 


Which means nothing more than now I apply to the law, 
and become a Stoic. 


The Pontifical Law of the Romans. 


HIS is one part of the Jus publicum call- 
ed Jus ſacrum, or Jus pontificium, which 
much reſembles the eccleſiaſtical law in the 
following ages in many inſtances ; ſo that the 
common or temporal law of the Romans ſeems 


to be called Jus legitimum, the other Jus ſa- 


crum or pontiſicium e: and this was the buſineſs 

of the pontifical college, whoſe f juriſdiction 
extended to determine all controverſies whatſo- 
ever in religious matters, and between whom- 
ſoever: they had a legiſlative authority in ap- 
pointing rules and orders where they ſaw con- 
venient. They had the power of viſitation over 


all 


* Et legitimo & pont: eis Jure querat, Cic. pro Dom. 
f A general view of the authority of this college may be 
gathered from the three quotations ſubjoined, TarLoR. 
Numa 
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all their inferior officers, and over all thoſe who 
had any connection with religious concerns: 
they held a tribunal over all their ſervants : 
they were a ſtanding council to thoſe who 
wanted direction in caſes of public worſhip. 
They had a diſcretionary power over offenders, 
and their ſentence was final and unappealable; 

| and 


% Numa appointed Numa Martius, a patrician, pontifex, 
* and intruſted him, by a written direction which was 
« ſealed, with the performance of every ſacred rite; what 
% were the proper victims, what the proper days, and 
*© what the proper temples for ſacrifice, and how the mo- 
t© ney neceſſary to defray that expence ſhould be raiſed ; he 
* alſo gave him ſupreme authority in all religious matters 
« both public and private, that the people might know 
„who to apply to, that there might be no confuſion in 
* the public worſhip, either by their neglecting the cere- 
© monies of their own country, or introducing foreign 
% ones, nor was the pontifex only to direct the worſhip of 
* the celeſtial gods, but alſo to take care that all funerals 
* were performed according to law, and that the manes of 
* the dead were appeaſed.” Livy, 
© The dignity of each part of the government, the 
* ſafety, the life, the liberty of all its members, their 
* altars, houſes, and houſhold gods, their goods, fortunes, 
and habitations are committed and intruſted to the wiſ 
dom, fidelity, and power of the pontifices.” 
8 | CicERo, 
Affairs of the greateſt moment are ſubject to their juriſ- 
* diction, for they are the judges in all religious cauſes, 
*© wherein private men, magiſtrates, or the miniſters of the 
% god are concerned. They enact laws relating to religion, 
** where there are none, either written, or ſupported by cuſ- 
tom, and where there are laws and cuſtoms they adopt ſuch 
as they think moſt proper to be preſerved: they inquire in- 
to the conduct of all magiſtrates, to whom the perform - 
* ance of any ſacrifices or any ſervice of the gods is — 
C ted; 
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and they ſeem rather to be a college of eccle- 
ſiaſtical judges than miniſtering prieſts ; ſuch as 
the Rex ſacrorum, the Flamines, the Sali, &c. 
They had particularly under their power the buſi- 
neſs of adoption, or rather arrogation ; the reaſon 
of which juriſdiction appears from the nature 
and manner of adoption, for the adopted per- 
fon did tranſire in gentem & ſacra perſona adop- 
tantis; for every tamily among the Romans 
had, though not a particular religion, a parti- 
cular ſyſtem of religious rites peculiar to them- 
ſelves; moreover, as feveral families had here- 
ditary prieſthoods in them, the pontifical col- 
lege might interfere in adoptions to prevent 
any fraud in that particular. Marriages alſo 
belonged to them, for the fame reaſon, and be- 
cauſe they were ſaid to be divini & human 
juris communicatio; but they were more eſpecial- 
ly intereſted in this tranſaction, becauſe the de- 
grees of conſanguinity, and all znceſtz & indecore 
nuptiæ, were of their proper cognizance. They 
had alſo the direction of funerals, ſepulchres, and 


* ted; and alſo into that of all the prieſts. They take care 
that their fervants and miniſters, whom they make ule 
of in religious matters, do nothing in violation of the 
* holy laws. They are the teachers and interpreters of 
every thing relating to the worſhip of the gods, and ge- 
** nil, to private perſons who are unacquainted with it; 
and if they find that any diſobey their orders they in- 
** flict a puniſhment upon them proportionable to every of- 
* fence, They are alſo exempt from all judgment and 
+ puniſhment, neither are they accountable to the ſenate 
or the people.“ Dion. HALIcAR. 


3 the 
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the power of aſſigning a burying-place to thoſe 
who had none in their own right; and could 
enforce that part of a will which related to fu- 
neral monuments. Oaths, vows, and conſe» 
cration were performed before that college. 
They alſo s compiled the yearly annals, which 
which were called Annales Maxim: h, and had 
the care as well of them, as their other records. 
They alſo regulated the calendar, and deter- 
mined what days were Dies legitimi, Dies faſti, 
& nefaſit ; methods, rules, and circumſtances 
of pleading of cauſes, which were called Ac- 
tiones 


8 Dr. Taylor ſays, had the care of, but I have made no 
ſcruple of ſaying they compiled them, on the authority of 
Cicero, Res omnes ſingulorum annorum mandabat literis 
pontifex maximus, 

n Not from their ſize, ſays Feſtus, but becauſe the pᷣon- 
tifex maximus conſecraſſet, or more probably, conſcriphiſſet. 

i This power of regulating the practice of the courts of 
juſtice ſeems not very naturally connected with any part 
of their office, perhaps it may be thus accounted for ; Till 
the year of Rome 449 the people uſed to go to the ponti- 
fical _ to know the days on which they could plead 
their cauſes, at which time it was uſual for them to aſk 
advice alſo concerning the manner of conducting them; and 
ſo from long preſcription this power aroſe, more particularly 
as all the records of pleadings, and every law bulineſs which 
was committed to writing, was in their cuſtody for about 
a hundred years after the publication of the Twelve Tables, 
This I think I may venture to affirm from the authority of 
— who ſays, that Flavius Ciuile jus repoſitum in peno- 
tralibus pontificium evulgavit : one cannot but mark a great 
reſemblance between the pontifical college and the college 
of Druids, in the almoſt unlimited juriſdition which they al- 
ſumed, and indeed it was a natural conſequence of the mi · 

| | C32 "7 Ln 
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tiones legis, and power of life and death over 
thoſe veſtal virgins who were inceſtuous ; and 
they ſeem in the whole to have been judges of 
the extent of their own juriſdiction. 


litary genius of the Roman people, who could ſpare but 
few men from their camp, to devolve all thoſe things which 
related to the acts of peace, more particularly what was fo 
nearly connected together as religion and law, on the ſame 
perſons; and this union of the Jus civile and pontificium is 
frequently mentioned by Tully, and indeed the two pro- 
feſſions were afterwards joined in the ſame perſon; Hæc 
ſuit P. Craſſi illius veteris, hæc T. Coruncanii, hæc proavi 
generi mei, Scipionis prudent iſſimi hominis ſapientia, qui am- 
nes pontifici maximi fuerunt, ut ad eos de omnibus divinis 
atque humanis rebus referetur. 


DSS 


Juſtice. 


US TICEx is that virtue of the human 
mind, by which we are diſpoſed to ren- 
der to every man what is due to him, or his 
rights. Rights are of two kinds; 1. perfect, 
and 2. imperfect |, in conformity to the de- 
| - gree 


& Juſtinian's definition is, Juſtitia eſt conflans & per- 
þetua voluntas jus ſuum cuique tribuendi; and in all the de- 
tinitions which Dr. Taylor has quoted of this word, the prin- 
cipal of which are from Tully, the word tribuo is inſerted. 
Il am very ſenſible that moſt writers have made our ren- 
dering to others their imperfect rights a part of juſtice alſo; 
and though we may allow them to do ſo in a popular trea- 
tiſe, where one virtue is contigually called by the name of 


4 ther 
WE another, 
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gree m and weight of the obligation that is laid 
upon us to enforce their practice. | 

The loweſt exerciſe of juſtice is that duty of 
alterum ne ledas », we are not to make another 


another, yet it would have prevented great confuſion, if, in 
ſuch works as the elements of the law of any ſociety, they 
had uſed more preciſion in the terms they employed, and 
confined the word juſtice to the ſenſe it is always taken in, 
when applied to any one who lives under the government 
of any poſitive laws, and defined it to be that mode of 
conduct of the human mind, by which we are diſpoſed to 
render to every one thoſe perfect rights which the laws of 
his country have given to him ; and for the neglect of 
which they have aſſigned a poſitive puniſhment, 

m Our rights are by no means perfect and imperfect ac- 
cording to the weight of the obligation that is laid upon 
us to inforce their practices, but they are perfect when 
they are ſuch as the law has fully and exactly pointed out, 
ſo that no one can miſtake their boundary; and they are 
imperfect when they conſiſt not in the doing or forbearing 
any one action, but in a general tenor of conduct, for 
which we can give no preciſe rule, but muſt leave it to 
every one's reaſon and conſcience, and of courſe cannot 
puniſh our neglect of it; and this will plainly ſhew the 
impropriety of making our imperfe& rights the object of 
juſtice, ſince it would be to ſuppoſe the ſociety to make 
laws without a poſſibility of enforcing them: I mean not 
here in the leaſt to leſſen that obligation we are under to 
render to every one their imperfect, as well as their perfect 
rights; I only wiſh to rer the ſo doing to their diſtinct 
claſſes, and not call the practice of one virtue by the 
name of another, ſometimes very different from it; equity, 
benevolence, generoſity, greatneſs of ſoul, patience, and 
many other fach virtues, diſpoſe us to render to others 
their imperfect rights, which if we neglect to do, God un- 
doubtedly will puniſh us, but man cannot; they cannot 
therefore be the object of civil juſtice. 

u This is alſo to be underſtood to refer to his perfect 
rights. 
C 3 man's 
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man's condition worſe, or interrupthis happineſs, 
by any attack upon his perſon, name, or fortune. 
The ſecond branch of juſtice is a due obſerva- 
tion of all voluntary contracts: but the duties 
owing from man to man reſt not here o. 

For, thirdly, there is a duty or obligation of 
returning a favour we have received to the beſt 
of our abilities, 

Athly, It is the duty of every man, and there 
lies an obligation upon him, though ſtill fainter 
than the laſt, to exerciſe his good offices, even 
when unchallenged by compact, nor owing to 
any previous favours. This is called the tie p or 
obligation of humanity, when it may be done 
without any injury to ourſelves; if it be at- 
tended with ſome little diminution of our own 
eaſe or intereſt, it is then, 


Although they do not reſt here, yet the duty of juſtice 
reſts here; for to ſay, that it is juſtice which obliges us to 
be grateful, is a moſt flagrant abuſe of words, and ſerves 
only to perpetuate that uncertainty which has been ſo long 
complained of in all moral ſubje&ts. The limits of juſtice 
and gratitude are as diſtinctly marked out as the limits of 
any two virtues; perfect rights are the object of one, im- 
perfect of the other. a 

P This is certainly true; bat would any one in ſtrict 
ſpeech, and with any attention to the moſt received defi- 
nitions, ever be ſaid to be unjuſt for neglecting theſe obliga- 
tions? Orators, indecd, and poets, who adorn their writings 
with the ſtrongeſt metaphors, are perpetually giving one 
virtue the name of another, and will complain of the in- 
Juſtice of inhumanity to others; nay, even call aloud upon 
us to be juſt to ourſelves and our own characters; but 
ſuch general exſ reſſions ought not to be received in treatiſes 


of law. 
Ichly, 


A Summary of the Roman Law. 39 


Ithly, That duty or obligation which we are 
under to produce upon certain occaſions, that 
generoſity of temper which conſiſts in the noble 
and unreſtrained acts of beneficeace and * li- 
berality. 
From what has been ſaid, we may obſerve, 
firft, that haman laws only aim at making men 
ſubjects, not good men; that therefore 
the omiſſion of ſome duties are puniſhable by 
law, others are not. 2dly, There are ſome 
rights which we may aflert by force, v others 
we cannot. 3dly, As thoſe laws are called per- 
fect which are inforced with a penal ſanction, 
and thoſe imperfe& which have none; ſo thoſe 
rights or dues of which we can enforce the ex- 
ecution or not, are in conformity called perfect 
or imperfect. 4thly, This compulſion is ex- 
erted different ways; by war between ſtates, 
and by a proceſs at law between private per- 
ſons living in the fame community. thly, 
This compulſion may not be applied where the 
law does not give it. 


9 If not only gratitude, bat humanity, beneficence, and 
liberality are to be included as parts of juſtice, there is 
hardly any virtue whatever but in this latitude of expreſ- 
ſion may be called juſtice, though the diſtinction between 
them is ſufficiently marked out in a paſſage which the Doc- 
tor has here quoted from Tully, Quanto latius patet of- 
ficiorum guam juris regula ? where juris has exactly the 
ſame ſenſe as ju/titie, for in every civilized country where 
there are laws; regula juris is always regula juſtitiæ. 
Of this ſart are thoſe which depend upon juſtice. 


C 4 6thly, 
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6thly, Some rights come ſo near each other 
that they cannot be diſtinguiſhed; thus in- 
gratitude was puniſhed by the Perſians*, though 
not by other nations. | 

ythly, All theſe duties are fairly called juſt, 
though not equally obligatory ſ. Juſtice is pre- 
dicable of them all; for we ſay, that it is juſt or 
right to return favours, to be charitable, liberal. 

Sthly, An infringement of the Jus imper- 

fedtum cannot be relieved, b 

gthly, Meum is what I haye a ſtrict right to, 
though in another's poſſeſſion. ' 

rothly, This word is not applicable to imper- 
fect rights t. 


40 


; IIthly, 


r They ſit in judgment upon a crime which is extreme- 
ly odious to all mankind, though not puniſhable by their 
laws, ingratitude. XENoPHON, CYCRoP. 

We learn alſo from Diphilus, as quoted by Athenæus 
and Tully, that the Athenians held every one in execra- 
tion who would not tell another perſon the way, or per- 
mit him to light his fire. Nay, ſuch was their humanity, 
that, according to Plutarch, there was a poſitive puniſh- 
ment for any one who flayed a ram alive. 

All the virtues of juſtice are, ſtrictly ſpeaking, equally 
obligatory, and as thoſe duties here ſpoken of are not ſo, it is 
a ſufficient proof that they ſhould not be claſſed under the 
virtue of juſtice. 

t Admit this, and imperfect rights are not a part of 
juſtice; for meum only is an object of that virtue, it is 
when that is detained from me I can complain of injuſtice, 
and never elſe, If I lay wounded by a fall from my horſe, 
and a man caſually walks by, nay if he ſtood till and 
looked at me, without aſſiſting me, I cannot complain of 
his injuſtice, though I ſhould be ſhocked at his inhumanity 
and unfeeling diſpoſition ; and for this there is the higheſt 

authority; 
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11thly, While I have not poſſeſſion of my 
property my right 1s incomplete. 

And, laſtly, The delivery of it to me crea'cs 
no additional right therein ; ſo that properly the 
object of perfect right is ſuum, one's own, ot im- 
perfect, meritum, or what ought to be ſo, 


authority ; for our Saviour does not cenſure the injuſtice 
of the prieſt and Levite for not taking care of - the poor 
traveller, but their want of compaſſion and inhumanity, 
as the good Samaritan is commended for loving him as if 
he was his neighbour, 


Equity. 


H E great difficulty in the contemplation 

of Equity is to diſtinguiſh between that 
equity which is required in all law whatever, 
and which makes a very important and very 
neceſſary part of the Jus jcriptum or legitimum u; 
and that equity which 1s oppoſed to written or 
poſitive law. Equity, taken in the firſt ſenſe, 
means at large that natural juſtice which diſtri- 
butes right to all men indiſcriminately, without 
regard to perſons, which is, or ought to be, the 
ſpirit of all law whatſoever, or more contract- 
edly, and diſtinctly in the ſecond ſenſe, for 
that juſtice which takes off from the rigour and 


" By this is meant the equitable reaſon on which written 
laws ſhould be made, in conformity to natural juſtice. 


ſeverity 
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ſeverity of the written law, ſupplying, by a 
fair and reaſonable interpretation, what the law- 
giver muſt be underſtood to have intended 
himſelf. vEquity, in this ſenſe, conſiſts in 
extending the law to ſimilar though not ex- 
preſs cales, abi lex minus ſcripfit, plus voluit. 
2dly, In reſtraining the words ot the law, 
where it is plain from the diſpoſition of it, plus 
feriphiſſe legem, minus voluiſſe. Hence, from the 
allowing equity to take place, aroſe two ſorts of 
actions in the Roman law. 1. Actiones directæ, 
which were the methods of ſuing for a man's 
right, grounded on the expreſs words of the 
law. 2. Acliones utiles w, which were thoſe ſuits: 
which proceeded not upon the ſtrict letter of 
of the law, but on the lenity of interpretation, 
on account of the ſimilar reaſon. But the or- 
dinary judge * has not the power to adminiſter 


equity 


Y This is well explained by Ariſtotle, That part of un- 
written law which is called Equity, is a ſpecies of juſtice 
dittint from what is written; and it ariſes either againſt 
the deſign and inclination of the lawgiver, or with his 
conſent; in the former caſe for inſtance, when ſeveral par- 
ticular facts muſt eſcape his knowledge in the other, when 
he may be apprized of them indeed, but by reaſon of their 
variety is not willing to recite them; for if a caſe admits 
of an infinite variety of circumſtances, and a law muſt be 
made, that law muſt be conceived in general terms. 

TAYLOR. 

The general definition of an action in the Roman law 
is Jus perjequendi in judicio quod ſibi debetur. TAYLOR. 

x This is exactly ſimilar to the law in England. No 
judge in the common law courts can determine any caſe 


contrary to the common or ſtatute law of the land, how- 
erer 
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equity where the law is filent, but this power 
is reſerved to the legiſlator, according to the 
maxim, ejus eft interpretari, cujus eft condere, 
But though the idea of equity is commonly at- 
tended with the ideas of humanity and com- 
paſſion, yet with the Roman lawyers it is ap- 
plied to acts of ſeverity and rigour y. 

We muſt take care to diſtinguiſh between 
equity and diſpenſation. A. 2 diſpenſation takes 
off the obligation of the law in regard to ſome 
particular perſon, or ſuſpends the penalty. Equi- 
ty points out in what particular caſes the law 
never intended to lay any. The firſt is the 
act of the legiſlative power, the other of a 
judge conſtituted for that purpoſe. The one is 


ever hard the judgment may fall upon one of the parties ; 
nor is even the chancellor himſelf at libenty to interfere 
upon every application, and take all manner of cauſes out. 
ot the other courts, and determine them in his own upon 
principles of equity; for the limits of his juriſdiction are 
almoſt as preciſely marked out by the eſtabliſhed practice 
in his court as in any other, 

y For it may be as clear that the legiſlator intended to 
puniſh where he has not mentioned it, as that he intended, 
in ſome particular caſes, to exempt from puniſhment where 
he has not mentioned it. - The ſame may be obſerved of 
our lawyers when they inſiſt upon extending ſome ſtatutes 
by equity, becauſe they are remedial laws. 

z The law of England at preſent allows of no diſpenſing 
power, though formerly it was uſurped by ſome of our 
kings, and our hiſtory Tupplies us with frequent inſtances 
of its being ſometimes very improperly applied ; but it was 
taken away by poſitive ſtatute at the Revolution, and in- 
deed nothing can be more foreign to the good of ſociety, 
which ought to be governed by known and equal laws, 
than a power which readers ineffectual all law. 


gratuitous, 
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gratuitous, the other what the ſubject has a 
right to demand. 

The cauſes ſor the exemptions which a diſ- 
penſation gives, are either intrinfical, when the 
alteration in circumſtances may have produced 
an alteration in the command, or extrinſical, 
when the perſon of whom. the forfeit is de- 
manded can alledge ſome circumſtances which 
ſhew he is not in the condition of other people, 
or may plead ſome ſervice for which he may 
hope the exemption as a reward. 

Diſpenſations may not improperly be divided 
into perſonal or extraordinary, legal or ordi- 
nary : the firſt of theſe nearly reſembles the em- 
peror's privileges, Quad alicui ob meritum in- 
dulfit, Legal or ordinary are ſuch as the law 
has provided for people properly circumſtanced, 
and aſſiſted by legal qualifications to aſk for 
them. Such with us are thoſe powers which 
are veſted by ſtatute in the king and arch- 
biſhop for eccleſiaſtical purpoſes ; as grants of 
pluralities, commendams, &c. ſuch are licences 
and faculties under the ſeal of the biſhop or his 
officers. 
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Law of Nature. 


LL law is either natural or inſtituted. 

Natural law, according to Grotius, is 
the rule and dictate of right reaſon, ſhewing 
the moral deformity or moral neceſſity there is 
in any act, according to its ſuitableneſs to a 
reaſonable nature. The power or authority 
which gives this law a ſanction is the voice of 
God through natural reaſon. 

Poſitive, voluntary, or inſtituted law is that 
which, does not flow from the general condi- 
tion of human nature, but has for its object 
things merely indifferent, and is founded on 
the ſole pleaſure of the lawgiver, who is ſome 
perſon or perſons properly authorized for that 
purpoſe ; ſo that the diviſion of law is into a na- 
tural and inſtituted, Jus naturale and Jus ci- 
vile. The firſt of theſe has been injudiciouſly 
divided 


Sung xc vwwncs is the general expreſſion, Ariſtotle, 
though his words are different, means the ſame thing, 
when he ſays, that all juſtice and injuſtice is either Ty @vore = 
or T1 Tat, by nature or order; and alſo when he ſays, 
that all law is either private, that is, particular to ono 
community, or common, that is, univerſal to all mankind, 

| TAYLOR, 

% Law” ſays he, © is either private or common; private 
* Jaw is that which particular communities have eſtabliſhed 
&* for their own uſe; and this is either written or unwrit- 
ten.“ Common law is the law of nature. 
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divided into two, by ſome writers who ſpeak. 
of Jus nature and Jus gentium. They gene- 
rally mean by them the fame thing exactly; 
but where there is any difference, they mean by 
Jus nature or Jus naturale, quod natura omnia 

animalia decuit ; and by Jus gentium, quod ſolis 
hominibus inter 6 commune eft, This diſtinction 
will be further attended to when we come to 
conſider Ulpian's definition of the law of na- 
ture. The beſt definition of the law of nature 
is that of Grotius already given, moſt of the reſt 
roll upon the ſame idea. 

The Stoics held that there arrays ſubſiſted 
in the divine Mind, a reaſon and diſcretion be- 
tween right and wrong, and a ſeparation of 
theſe two principles. That the reaſon of man 
is an emanation from that fountain; and when 
our ſentiments are accommodated to that moſt 
perfect one of the ſupreme or infinite Nature, 
then is regularly produced that law we are to 
act by in our natural duties, otherwiſe called 
the law of nature; this opinion may be uſe- 
fully explained, if we fay that the law of nature 
will be found to be the diCtate of right reaſon, 
that ſees, compares, examines, judges, and 


“ For there is in nature a common right and wrong, 
& which all men can, as it were by infpiration, point out, 
% although they have had no communication or made any 
% agreement with each other.“ 

And to the ſame purpoſe the emperor. © All gates which 
ce are governed by laws and cuſtoms, are partly thoſe laws 
* which are peculiar to tnemſelves, partly thoſe which are 
* common to all mankind,” 

pronounces 
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pronounces the fitneſs or unfitneſs, the ſuit- 
ableneſs or unfuitableneſs, with the trueſt exac- 
neſs. It is the exerciſe of our faculties in pro- 
per purſuits, and in ſuch a manner as God who 
communicated them intended we ſhould em- 
ploy them. And as God is the author of theſe 
faculties, and theſe faculties point out our duty, 
he will be ready, by that tribunal he has ere&- 
ed- in every man's conſcience, to ſupport the 
duty he has recommended, Hd diſcourage the 
breach of it. The fyſtem is not compoſed 
without his intervention: this is a law written 
in our hearts by his own hand, and the law of 
nature will appear to be what it really is, the 
law of God b. But as this principle may ad- 
mit of doubt, and by right reaſon every one 
would be willing to mean his own, others have 


d © The Stoics ſay, that virtue is the ſame in God and 
* man.” GroTIus. | 

To obey right reaſon and to obey God is the ſame thing; 
* for our rational faculty well enjoying that light it has 
within, approves thoſe very things which the divine law 
* decrees. For the ſoul being a portion of the Divinity 
* thinks with God, and fixing its eye on the divine and 
* ſplendid, acts in every circumſtance as the ſupreme Be- 
* ing would act.“ And again, © The reaſon which is with- 
in us muſt attend to its own dictates. This God has 
* ſet over us as his repreſentative, and our maſter and in- 
“ ſtructor.“ HIEROcLEsõ. 

% To live with the Gods! he does this who continual- 
“ ly ſhews that his mind is contented with what they de- 
* cree, obeying the command of that dæmon which Ju- 
* iter hath given to every one, an emanation of himſelf, 
to be the guide of his aftions. This demon is nothing 
« elfe but right reaſon.” Marcus Ax Tro. 55 

2 


48 A Summary of the Roman Law. 
had recourſe to the general voice of nature; 
which is to be fetched from the conſtant and 
united ſentiments of all the nations of the 
world, and that univerſal. agreement with them, 
this law we are enquiring after; but as there 
is very little agreement to be met with, one 
nation approving of what others condemn, phi- 
loſophers have gone another way to work; 
and this is done by appealing to the firſt prin- 
ciples of humanity, our own apprehenſion, the 
ſenſe of our condition, and, in a word, not to 
the reaſonings, but the general feelings of man- 
kind. Thus it wants no reflection to be ac- 
quainted with that inborn inclination which 
every man entertains for his own happineſs, 
and it wants but litcle to inform him that his 
neighbour has the ſame attentions, and the 
ſame affections likewiſe. Another of theſe ſim- 
ple apprehenſions is the conſciouſneſs which 
every man feels of his own weakneſs, and the 
reflection upon theſe natural defires, attended 
with theſe mutual wants, cannot but lead the 
moſt ſimple and inattentive into a concluſion 
that we were made for ſociety, or one another. 
Theſe things are ſo plain, that we are not con- 
cluding but apprehending. Now this ſociety 
ſo neceſſary and ſo natural to mankind muſt 
be maintained by all thoſe helps which are pro- 
per to ſupport it; for nature, which direAs the 
end, directs the means alſo; and thoſe means 
are what we underſtand by the law of nature. 
And here the more general and fundamental 
| 7 | laws 
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laws carry with them much the fame degree | 


of evidence and conviction e. And though in de- 


ducing one law from another, in adjuſting re- 


lations, and confronting circumſtances, there 


ſhould be found ſomething above the level of 


vulgar philoſophy, it is ſtill the voice of na- 
ture which ſpeaks alike to all, though not un- 


derſtood alike by all, but the moſt ſubſtan- 


tial duties are level to the meaneſt capacities. 


There is a path which no one can miſtake, and 


where the roads are to divide there is a direc- 
tion ſomewhere to ſhew us the right. 


© Namely, as the general feelings of mankind, 


0 % 
— 


— 


Ulpian's Definition of the Law Nature. 


US naturale eft, quod natura omnia animalia 
dacuit. This manner of expteſſion, which 


attributes to brutes the ſame rule of action which 
is preſcribed to man, is very common among ſe- 
veral writers, who, from perceiving many parti- 
culars in the actions of animals fimilar to thoſe 
of mankind, have imputed them to the ſame 
origin; and a large collection of paſſages may be 
produced to this purpoſe 4. But ſtill the me- 


thod of ſpeaking is as erroneous as is Ulpian's . 
8 definition 


d ( The juriſdiction of the law of natute extends to man 
4 and beaſt.” DRMOSTHRXEsV. 
| D % There 
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definition of it. For Jus, properly and ſtrictly 
ſpeaking, is not to be underſtood where reaſon 

is not ſuppoſed, and therefore thoſe who write 
more correctly, confider theſe operations of 
brutes as Vis nature, not Jus nature. And by 
this inftint or power of nature beaſts are 
prompted to exert thoſe acts which ſupport 
themſelves and their ſpecies, and to decline all 
acts which would turn to their diſadvantage ; 
but in theſe actions of theirs under the imme- 
diate direction of Providence, there is no more 
dea of moral obligation than there is in the 
vegetable world. The reaſon of this miſtake 
of Ulpian is his confounding together Lex 
and Jus, which has occaſioned a confuſion of 

, natural and moral cauſes; for by Lex is often 
meant thoſe general rules which Providence 
has laid down for the government of the na- 
tural world, and in phylics we talk of the firſt, 
ſecond, and third law of nature e. But the 


« There are ſome natural virtues in the brute creation, 
* which have a large and wonderful ſhare of the nobler 
« qualities of man, a matter worthy notice.“ ZEL1AN, 

There is one univerſal law amongſt mankind, which, 
* to ſpeak plainly, the gods approve, and even the beaſts 
* obſerve, to love our offspring.” EuRiPiDEs. 

© Thus when Tully writes; Earum beſtiarum queque 
furm tenets munus manet in lege nature, he may be un- 
derſtood to mean, that Providence, for the better govern- 
ment of the natural world, has appainted ſuch and ſuch 
rules to be obſerved in it, has implanted ſuch appetites, 
inclinations, and inſtincts in the race of animals, that by 
acting agreeably to theſe impreſſions, every one in their 
turns, like the ſtars in their courſes, may keep up. the or- 


der and ſtanding rules of nature. TarLoR, 
difficulty 


difficulty will be at an end if we do but conſi- 
der this maxim, Quod naturaliter fit non pro- 
tinus fure fit, For as law or Jus is concerned 
in the application of juſtice, and as juſtice is 
the act of a reaſonable mind, it is as impoſſible 
to conceive Jus without reaſon, as to conceive 
juſtice without it. Thus, though the acts of a 


madman or minor may be ſaid to be done na- 


turaliter, conſidered as facts, yet they are not 
obligatory for want of this neceſſary faculty of 
reaſon, nor will it at all proye that Jus is ap- 


plicable to the brute creation, becauſe there are 


ſeveral things incumbent upon men which the 
brute creation alſo practiſe with him. There 
are two in particular common to both; firſt, 
the preſervation of the ſpecies; ſecondly, the 
continuation of it. But in theſe two particu- 
lars there is a great difference between the brute 
creation and man; ſeveral circumſtances, as 
reaſon points them out, being taken into con- 
ſideration by the one, which are totally rejected 
by the other, So that, upon the whole, all eſti- 
mation of law, and the imputability of right 
and wrong, muſt be grounded upon the . 
poſition of reaſon. Nay, ſtill further, quod na- 


turali ratione fit, id non continuo fit naturali jure, 


that is to ſay, natural law may not lay an ob- 
ligation for the doing of that which natural 
reaſon approves; thus the obſeryance of cove- 


nants is agreeable to natural reaſon, but in the 


caſe of minors not agreeable to natural law 
hence has aroſe a diſtinction among the law- 
yers of natural obligations, and obligations of 


D 2 natura 
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natural right; natural obligations are ſuch as 
are conſequent upon imperfect rights. But here 
the word obligation, A to the civilians, 
is uſed improperly; for they knew nothing of 
obligation where the law did not oblige. Obli- 
gation with them ſet out upon compact, began 
at the law of nations, and was perfected by 
poſitive inſtitutions, but was a ſtranger to any 
ſtate or condition of life beſides ; where. there- 
fore muſt we look for the obligation which 
every man is under for the performance of his 
natural duties? If legal neceſſity muſt come 
from a ſuperior and directing hand: if there be 
not a proper ſuperiority or controul, though 
great fitneſs and convenience between my na- 
tural duties and my natural condition; then I 
can gather that a being of infinite wiſdom who 
contrived that fitneſs, is willing to demand 
the execution. The directions of natural law 

are in themſelves what a wiſe man would make 
his choice, but edged with an obligation; they 
are what a conſcientious man would make his 
duty. I look upon reaſon, with Puffendorff, 
not as a law itſelf, but as a means by the appli- 
cation of which the true law may be diſcovered. 
Natural law then is the rule of right reaſon, 
ſhewing the moral deformity or moral neceſ- 
ſity there is in any act, according to its ſuit- 
ableneſs or unſuitableneſs to a reaſonable na- 
ture, and conſequently that ſuch an act is ei- 
ther forbid or commanded by God the author 


Law , 


of nature, 
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Law of Nations. 


HE law of nations differs very little from 
the law of nature, of which it is a part, 
and its being diſtinguiſhed at all from it was 
owing to Ulpian's definition of the law of na- 
ture, in which he included all living animals. 
This induced the lawyers to diſtinguiſh thoſe 
rules or laws which concerned mankind only, 
from thoſe which concerned the brute crea- 
tion alſo; and theſe they called the law of na- 
tions: though the words are very often uſed 
wes hae for each other. The law of na- 
tions may be ſaid to be that unwritten, gene- 
ral, reaſonable, and clear obligation ariſing 
from and part of the law of nature, which links 
ſeparate communities together like individuals. 

For man may be conſidered in a natural 
capacity as a ſocial being, therefore the real 
difference between the Jus nature and the 
Jus gentium f is, that the firſt is the law of na- 
ture, 


f We now uſe theſe words in a very different ſenſe from 
what was given them by the Roman lawyers, and mean 
by them that law which is obſerved between different na- 
_ in war and peace, It is well explained by Dr. Black- 

one. 

If men were to live in a ſtate of nature, unconnected 
* with other individuals, there would be no occaſion for 
„any other laws than the law of nature and the law of 
God, neither could any other law poſlibly exiſt; for a 

D 3 | « law 
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ture, of man in his natural ſtate; the other the 
Jaw of nature, of man in his ſocial one 3. The 
law of nature is further divided into abſ ute 
and hypothetical, By the abſolute law of na- 
ture is meant thoſe rules which are every 
where; and at all times of univerſal obligation. 
By the hypothetical is meant thoſe ruzes which 
take place upon certain conditions, or upon 
certain circumſtances; thus, the abſtaining from 


« Jaw always ſuppoſes ſome ſuperior who is to make it; 
« and in a ſtate of nature we are all equal, without any 
* ſuperior but him who is the author ho being. But 
* man was formed for ſociety; and, as is demonſtrated 
« by the writers on this ſubject, is neither capable of liv- 
ing alone, nor indeed has he the courage to do it. How- 
« ever, as it is impoſſible for the whole race of mankind to 
< be united in one great ſociety, they muſt neceſſarily di- 
vide into many, and form ſeparate ſtates, commonwealth 
* and nations, entirely independent of each' other, an 
« yet Rable to a mutual intercourſe. Hence ariſes a third 
„ kind of law to regulate this mutual intercourſe, called 
«© the law of nations, which, as none of thoſe ſtates will 
„% acknowledge a ſyperiority in the other, cannot be dic: 
„ tated by either; 2. depends entirely upon the rules of 
* natural law, or upon mutual compacts, treaties, leagues, 
* and agreements between theſe ſeveral communities; in 
* the conſtitution alſo of which compacts we have no other 
** ruſe to reſort to, but the law of nature, being the only 
* one to Which both communities are equally ſubject.“ 
Thus Hobbes; Natural law is either the natural law 
be of man, or the natural law of ſtates, commonly called the 
« Jaw of nations ; the precepts of both are the ſame ; but 
© foraſmuch as ſtates, when they are once inhabited, aſſume 
* the perſonal properties of men; hence it comes to pals, 
© that what, ſpeaking of the duty of particular men, we call 
*« the law of nature, the ſame we term the law of nations 


= when we apply it to whole ſtates, nations, or a” 
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the property of others is an hypothetical law 
of nature, of univerſal obligation, when once 
civil fociety is founded. 

This hypothetical law of nature is the ſame 
as what ſome call the ſecondary law of nature, 
which ſeems ſometimes to be contradictory to 
the primary, but in fact is really regulated by 
it, and takes place as that directs, for the law 
was natural law before the exiſtence of this 
ſituation ; this only gives it uſe and application. 
Suppoſe the obſervance of faith to be a rule of 
nature, when contracts were introduced by the 
law of nations, no new law is formed, but an 
eternal and neceſſary law has now a ſcene to 
exert its operations in. Thus alſo, abſtaining 
from the property of others was a duty which 
lay dormant in the law of nature before the in- 
troduction of meum and tuum. 


Civil Lan. 


INSTITUT Eb, voluntary, or poſitive law 
is the law of ſeparate cities; civil law is ei- 
ther mere arbitrary poſitive inſtitutions of a 
lawgiver, and ſuch only as bind from the ſanc- 
tion given them by his authority, or they are 
ſuch poſitive inſtitutions as make ſome alteration 
in the law of nature, either by adding to it, or 
taking from it, or elſe by determining and li- 
D 4 miting 
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miting what by the former law was indetere 
minate b; but whenever civil law intereſts it- 
ſelf in natural duties, great care ſhould be uſed 
to point out the diſtinct ideas of each conſti- 
tution. If theft or adultery ſhould be con- 
demned by the poſitive law of any ſtate, and a 
penalty annexed to the tranſgreſſion, the law 
is ſtill natural law, the penalty only civil, as it 
is proper and peculiar to that conſtitution which 
inflicts it. As ſome fort of laws ſuit the ge- 
nius, complexion, and occaſions of one people, 
ſo another ſort is ſuitable to another. For the 
purpoſes therefore and utility of ſeparate ſtates 
(civitates i ) was civil law introduced, and upon 
this principle the particular laws of any ſtate 
may be called the civil law of that country; but 

7 as | 
h Such are the laws concerning matrimony, donations, 


the power of the father, Sc. TAYLOR. 

i Civitas is a ſociety of people thus combining, and thus 
directed by a polity of their own contriving ; though it is 
ſometimes uſed improperly, for the local habitation of this 
{et of people. TAYLOR. 

Thus Cicero: "Thoſe men who were the firſt in virtue 
% and wiſdom, obſerving the docility and genius of man- 
** kind, collected the ſtragglers into one place, and made 
them change their ſavage wildneſs for juſtice and hu- 
* manity. Then aroſe little ſocieties of men, which were 
* afterwards named Civitates, and houſes were built ad- 
joining to each other, which we call Urbes.” 

And ſo the old grammarians: Urbs muros, civitas ejus 
babitatores ſignificat. 

And Lucian: We do not conſider the buildings as the 
** city, namely, t'e walls, the temples, and dock-yards, 
e but the citizens united in one firm and immoveable body, 

be « fop 


\ 
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as Rome. was the principal city in the whole 
world, and jndeed is often ſpoken of by the 
Roman authors as the only one, or the city by 
way of diſtinction k. The Roman civil law was 
called the Civil Law by way of pre-eminence, 
and whenever the civil law of any other city 
was meant, the name of that city was added, 
But the Roman law was called Jus civile, 
not only becauſe Rome was the miſtreſs of the 
world, but alſo on account of its ſuperior ex- 
cellence l, which has made it regarded as a 

us gentium by the different nations of Europe; 
in England it has its uſes. The court of Chan- 
cery is a court which proceeds ex @quo & bono, 
The judges and officers of it were formerly 


* for their mutual ſupport and ſafety, For we place all 


* our power in our citizens; theſe are they who fill all 
« offices, who direct and execute all public buſineſs, and 
«* even watch over the private ſentiments of each indivi- 
* dual.” 

* Thus Juſtinian: “ All civil laws take their denomi- 
« nation from that city in which they are eſtabliſhed, as 
„ Athens for inſtance; for it would not be erroneous 
% ſhould any one chooſe to call the laws of Solon or Draco 
* the civil laws of Athens: and thus the law which the 
* Roman people make uſe of is called the civil law of the 
% Komans.” 

| Nor was this diſtiaction between Rome and other ci- 
ties merely honorary, but it had a legal effect and opera- 
tion; for theſe were in no regard affected by public law, 
but had their affairs and intereſts conducted Jure p̃rivato, 
and were treated as individuals. Thus.the Crimen pecu- 
latus was only ingurred in the caſe of Rome and the trea- 


ſury there: in all other inſtances there lay only the com- 


mon action of larceny. TAYLOR, 3 
8 civilians, 
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civilians, the proceſs of it by bill and anſwer is 
the ſame with the proceſs in the courts of civil 
lawm, To this may be added the lord high 
conſtable and earl marſhal's court, for crimes 
committed, and contracts made beyond ſea, for 
all cauſes of arms, honour, and heraldry. The 
high court of admiralty is directed in civil caſes 
by the Roman law, and the laws of Oleron n. 
The practice of the eccleſiaſtical or ſpiritual 
court is conducted by a mixt form of civil and 
canon law ; and laſt of all, the courts of the 
two univerſities often proceed upon the prin- 
ciples of the civil law. The civil law is ſome- 
times ſaid to add to the law of nature, ſome- 
times to deviate from it; but as the law of 
nature is the law of God, and founded upon 
immutable and eternal reaſon, it is abſurd to 
think that the poſitive and arbitrary diſpoſitions 
of mankind ſhould be able to change it, or to 
diſpenſe with it o; fo that, when this is ſaid, it 
only means that the civil law takes in ſome 
particular 


m In our court of Chancery, if the chancellor has any 
doubt of a material fact which is diſputed between the 
litigating parties, he will, in order to inform his conſcience, , 
direct that fact to be tried at common law by a jury of 
twelve men; an advantage which the civil law had not. 

v A ſyſtem of maritime law made by Richard I. in that 
iſland, TaYLoR. | : 

o When Ulpian advanced, that the prince or emperor 
was legibus ſolutus, he was guilty of the vileſt flattery, 
without he referred to ſome particular poſitive inſtitution, 
which ſome law had eſtabliſhed, which was indifferent in it- 
ſelf. For let it be obſerved, that in all — is 

(VE 
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particular circumſtances, and conſiders things 
in ſome particular lights, different from what 
they appeared in when the object of the laws 
of nature only; for it is to be obſerved that 
theſe, properly ſpeaking, are immutable only 
as general truths, not in their application to 
particular caſes; for very often the object, the 
ſeaſon, the ſituation, and other circumſtances 
may vary their exerciſe and obligation. Foc 
inſtance, neminem lædere is always a reaſonable 
and natural duty, in itſelf univerſally true, and 


the voice of nature: yet I can ſuppoſe myſelf 


in a ſituation where it would dire& quite the 
contrary ; that is, if I am unjuſtly attacked, f6r 
there it would preſcribe ſelf-defence, which 
poſſibly may not be procured ſine /efione alterius. 
And this being the firſt law of nature, the other, 
which is but the ſecond, mult give place to it, 
according to the known maxim; Quorteſeungue 
duo pracepta juris concurrunt, & utrumque ſer- 
vari non poteſt, toties flandum fortiori. By civil 


poſitive law alone that can be diſpenſed with, and not the 
hw of nature; no diſpenſation can lie for what is malun 


in ſe: and when in criminal puniſhments ſome perſons, . 


from their peculiar circumſtances, are more favourably 
dealt with than others, this ſhould be reſtrained to ſuch 
crimes only which are againſt poſitive law; for in caſes 
againſt natural law all perſons ſhould be puniſhed alike. 
It may be obferved alſo, that as theſe rules of our nature 
cannot be defeated by poſitive inſtitutions, ſo neither do 
they want to be inforced by the ſanction of that authority. 
It is indeed the proper employment of the civil legiſlator 
to take up what the law of nature has left indifferent, and 
there he may exert a plenitude of authority. 

| law 
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law is ſometimes meant the law of nature and 
nations, as well as pofitive law, ſometimes it 
ſtands for the common law of the Romans, in 
contradiſtinction to their Jus prætorium, or law 
of equity, and ſometimes one branch of it is 
called by the name of the whole; the ſame 


word being uſed for the genus and the ſpecies. 


8 


Different Senſes of the Word Lex. 


FJ = in the large idea of it, includes every 


law enacted by a proper authority, and is 
applicable to the law of nature, as well as the 
civil law, and to cuſtomary or unwritten law, 
with the ſame propriety as to written. It means 
a rule, or precept, or injunction, a number or 
ſyſtem of which gives us the idea of Jus. In 
this ſenſe it is often uſed in the law books. 
2dly, In a civil ſenſe it is uſed to ſignify all 
kind of poſitive law as it ſtands oppoſed to na- 
tural p. 
3dly, It is taken more rigidly for that par- 
ticular branch of Roman law, which was pro- 


Thus muſt be underſtood that law which ſays, Prin 
eeps legibus ſolutus eft. For it was well ſaid by Juſtinian, 
Digna vox eft majeſtate regnantis legibus alligatum ſe prin- 
cipem prefiteri; adzo de authoritate juris noftra'pendet aus 
thoritas. Et revera majus imperio eft ſubmittere legibus 
Sꝓrincipatum. 


poſed 
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poſed by a proper officer, and enacted by the 
whole people. collectively; and ſo it ſtands: op- 
poſed to all the other parts of the Roman law. 


Athly, It is ſometimes taken for ſtatute law, 
as oppoſed to cuſtom *, * 


5thly, A particular law is often called L 


in the Digeſt, without ſaying which law is 


meant. 


6thly, It is often applied to that ſyſtem of 


law which deſcended from the twelve tables. 
7thly, Lex is often underſtood of the terms 


of a private covenant; the condition of the 


8thly, Lex is often taken for a form of words 
preſcribed to be uſed upon particular occaſions; 


as the Lex dedicationis, Lex virginis veſtalis 
capiundæ. 


gthly, Lex ſtands for a ſection in the Di- 


geſt, The definitions or deſcriptions of a po- 
ſitive law are as follows; © A law is a form of 
* words preſcribed by the general conſent of the 
« city, directing every member thereof how to 
« act on all occaſions,” ARISTOTLE. 


Lex eft generale juſſum populi aut plebis, ro- 


gante magiſtratu. Tuſſio ſumma majeſtatis ſin- 
gulos cives in republica obligans. 


The following are the properties of a law or 
civil ſanction. 


1 Optima eft legum interpres conſuetudo. Dic. 
T Hac lege tibi meam adſtringo fidem. TERENT. 


And again, Ea lege atque omine, ut fi te inde eximerim, 


ego pro te molam, Poe | 
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1. 5 Poſitive law partakes more of the nature 
of a covenant t than is generally imagined ; for 
when it is conſidered in contradiſtinction to na- 
tural law, we do not look upon it as prohibiting 
What was malum in ſe; but what was before in- 
different; and therefore what is not binding from 
any internal neceſſity, muſt derive its authority 
from mutual conſent ; for if I have no irreſiſtable 
neceſſity from any overruling hand to quit my 
natural liberty, where things indifferent re- 
main in their ſtate of indifference, what is left 
but my own choice, conſent », or concurrence, 
to allow thoſe things to become not indifferent 
which were indifferent before? But it is ſaid, 
that law cannot partake of a contract, becauſe 
in that, the refuſal of one individual would pre- 
vent its being valid, whereas in the other, the 
conſent of the majority binds the whole, But 


* Law is that which all men ought to obey on many ac - 
counts, but chiefly becauſe every law is the invention and 
gift of God, and the precepts of wile men, to amend eyery 
one that offends either voluntary or involuntary ; and it is 
a common covenant of the citizens, by which every mem- 
ber of the community ought to direct his conduct. 

DEMOSTH. 

r Ariſtotle frequently defines inſtituted law by Ow 
and Turnen, agreement and covenant. TAYLOR. 

Whatever may be the opinion of foreign law writers 
upon this ſubject, it has been always held in England, that 
no freeman is bound by a new law to which he himſelf 
has not given his conſent, either in perſon or by his repre- 
ſentatives; and there are inſtances of the houſe of com- 
mons refuſing to paſs a bill before the ſeveral members had 
conſulted their conſtituents, 0 


3 | (9 
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to this it may be replied, that it is very eaſy to 
fuppoſe, that for the fake of public good and 
to prevent. the endleſs diſputes which would 
ariſe, had any one member of the community; 
a right to controul all the reſt, that each one, 
has conſented to abide by the determination of 
the majority. But it is urged again, that law 
muſt come from a ſuperior, whereas contracts 
are made by equals: the anſwer is, that the 
people are equals as individuals, but ſuperiors 
in their collective capacity. Upon the whole, 
| apprehend that the nature of a law reſembles 
a covenant moſt expreſsly, according to the ſen- 
timents of Ariſtotle, which I ſhall here give at 
large : © Poſitive law is in all reſpects a contract 
« or covenant. The contracting parties are the 
« public and the individuals, the governors 
« and the governed. On the fide of the pub- 
« lic adminiſtration it is ſtipulated by theſe 
« laws, that a general ſecurity ſhall be main- 
« tained, and every perſon who is a party in 
e the contract ſhall have his juſt rights pro- 
« tected, ſhall not be molefted by any act of 
« violence 1n his perſon or his fortunes; or if 
« he is moleſted, upon a proper complaint, he 
% ſhall find that theſe laws will revenge his 
i quarrel, and that they can puniſh as well as 
i preſcribe. | This, fays the public, I can en- 
« gage for, but no more.” | 
Let us ſee now what is the contract on the 
other ſide. Doubtleſs every member woods 
or 
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for his own good behaviour, and engages to 
pay a penalty if he does not perform his part of 
the covenant; and both Greeks and Romans 
were ſo poſſeſſed of this notion, that all civil 
penalties were looked upon by them as ſo many 
debts ariſing from the breach of contract. At 
Rome the perſon who propoſed a law was ſaid, 
populum rogare, to aſk the people's conſent ; and 
the form of propoſing it ſpeaks” the fame lan- 
guage, Velitis, jubeatis, Quirites, is it your will 
and pleaſure. ' | 5:9 wit 

2dly. It is a property of inſtituted law to be 
grounded upon ſome- fact which has already 
happened u, and not to guard againſt a poſ- 
ſible contingency. | ; 

1 zuly, 


.» For was the law to precede the fact it would ſuppoſe 

the probability of its being committſſee. 

« When Solon was aſked, Why he had ſettled no puniſh- 
0 ment for him who killed his father? he replied, That he 
« thought that that was what no one could ever be guilty of. 
% And he is allowed to have acted wiſely, in not making a 
4% law againſt a crime which had never been committed, 
1 [eſt he ſhould ſeem to have put them in mind of it, rather 
«. than to have forbid it.” Cicero. 

«« Experience ſhews that good laws and great examples 
„ are owing, amongſt a virtuous people, to the crimes of 
„others; thus the licentiouſneſs of the orators produced 
„the Cincian bill; the ambition of candidates, the Julian 
% laws; and the avarice of magiſtrates, the Calphurnian de- 
* crees; for the crime ſhould be always prior to the puniſh» 
ment, and amendment ſhould follow tranſgreſſion— 

484  TACITUS. 

There ais remarkable ſtory in Plutarch's life of Lycurgus, 

which may deſerve a place upon this occaſion, TarLOK. 


« We 


—— -— 8 G — U i 


A Summary of the Roman Law. 6g 
zZaͤly, Law ought to ſpeak a general language; — 1 
for it 1s not to be expected, that it ſhould coms | 
prehend all poſſible-caſes: 2 

4thly, „Law dught to be univerſal in its in- 
fluence, as well as general in its language; that 
is to ſay, that —_ in its puniſhments or its 
rewards ſhould it have one particular perſon in 
view, but the good of the whole. 
5thly, The matter of the law ſhould be — 
ſe 
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other what he is not able to render, and of ex 
ing an execution above the reach of his 
faculties? But this is not all; the law ſhould 
not only be confined to what is poſſible, but 
ſhould oblige to nothing but what is fair and , 
reaſonable; and humane; and nothing can bet- 
ter diſcover the genius of a whole nation at 
once than their civil inſtitutions; the laws hays 
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* We are told that when Ceradas, a very old Spartan, was 
* aſked by a ſtranger, how they puniſhed aduherers in his 
* country? He replied, Stranger, there are no adulterers in 
© Sparta : But, chntinued the other, what if there fliould 
* be one? Why, ſays the old man, he muſt forfeit a bull 
„ with the neck ſo long, that it cari reach over Mount. 
* Taygetus, and drink of the river Eurotas. The man 
«* wondered at this, and ſaid, How could you find ont ſuch 
n bull? To whom Geridd replied, with a ſmile, How 
could you find an adulterer in Sparta.“ 

This maxim is conformable to a conſtitution of Solon, 
recorded by Demoſthenes, # It ſhall not be allowable to 
make a law for one man, unleſs all the Athenians are in- 
vereſled therein.“ | 
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ing been elegantly called ' the morals of the 


ſtatex, Nor is the general utility a matter 
of 


x This too you ought to conſider, that many of the 
% Greek ſtates have agreed to uſe your laws; a matter of 
« juſt triumph to you. For I think that what is reported to 
* have been ſaid by ſome of you is true, that all thoſe who 
% underſtand the ſubject, regard the laws as the morals of 
* the ſtate; ye ſhould therefore earneſtly endeavour to 
« make them ſeem as perfect as poſſible.” DEMos r. 

And this contemplation of law, and ſyſtems of law, with 
the eye of philoſophy, may alſo have its uſe in other re- 
ſpects. It may lead us into the ſecret of the compiler, 
acquaint us with the tendency of his doctrine, and give us 
a taſte of that philoſophy which he is endeavouring to in- 
ſinuate. It has been imagined, that nothing elſe was in- 
tended by the abſtinence from animal food, which was 


injoined a conſiderable ſchool of antiquity, but an artful ' 


and elegant recommendation of humanity, It is thus that 
Plutarch, in a very fine paſſage, condemns the inhumanity 


of Cato Major for ſelling his old uſeleſs ſlaves, to fave the. 


expence of their maintenance, and concludes his reflections 
in theſe words. TAYLOR. | 
« We ſhould not uſe any thing that has life as we would 
* cloaths or furniture, which we throw aſide when they 
« are worn out in our fervice, but ſhould behave ourſelves 
* humbly and mildly to it, if for no other reaſon, yet to 
* cheriſh our own humanity. For my part I would not 
* put away a plough ox becauſe he was old; much leſs 
« an antient man.“ | 
So the Athenian legiſlators reaſoned when they guarded 
the perſons of their ſtaves with the ſame diligence as their 
own. TAYLOR, | 
One would wonder at firſt hearing,” ſays Æſchines, 
« that in a law to prevent inſolent behaviour, we ſhould 
« find a clauſe in it which extended even to ſlaves, but if 
„ you will conſider the matter, you will find it of all 
* things the moſt proper. Not that it aroſe from the re 
* gard the legiſlator had for theſe, but being very 3 
10 
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of leſs conſequence in a law y; to which private 
convenience muſt ſometimes give way, 

Sthly, The contents of a law ought to be 
of a legal nature; and the legiſlator ſhould be 
directed not only by the law of nature, but alſo 
by the eſtabliſhed cuſtoms of his country, and 
we frequently find in their bills clauſes of this 
nature. Siquid jus non fuit rogart, ejus hat lege 


nibil rogatum 2. | 
8 8 zthly, 

« of preventing any inſolence being ſhewn to à freeman, 
* he forbid them to ſhew it even to a ſlave.” 1 04 Og 

7 « All laws ſhould be relative to the good of the comi- 
„ munity, and ſhould be explained, not according to the 
« ſtri& letter, but the public benefit; for ſuch was the virtue 
„and wiſdom of our anceſtors, that in framing of laws 
they had nothing elſe in view than the ſafety and benefit 
« vf the republic.” CIE Ro. 

We learn from Demoſtheries, that the Locrians were 
ſo averſe to repeals, that they would permit no law to be 
paſſed to gratify the inclination of any individual, or to put a 
ſtop to any particular crime. So thut if any one was deſirous 
to propoſe a ne law, he did it with a rope about his neck, 
and if the law was thought proper and uſeful, he was per- 
mitted to go away alive, if not he was hanged. No one 
therefore dared to propoſe a new law, but all were very 
diligent to put their old ones ſtrictly in execution, _ | 

There was but one inſtance of a repeal in this country, 
continues my author, for the ſpace of two hutidred years, 
and that upon a very extraordinary occaſion. | 

It was a law of the Locrlans, that whoſoever ſhould ſtrike 
ont an eye of a fellow ſubject, ſhould be puniſhed with the 
loſs of one of his own, and this not redeemable by any 
compoſition whatſoever, There happened to be a miſ- 
underſtanding between two citizens, one bf which was al- 
ready blind of. one eye, and his adverſary threatened him 
with the [loſs of the other. Upon the reflection of the 
hp E 2- I great 
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7thly, It was moreover the attention of the 
Licinian and Abutian laws, that no one pro- 
poſing a bill, relating to any truſt, power, or 
profit, 


t inequality in this caſe, and imagining that a total 
blindneſs was as bad as any thing he could fuer from the 
penalty, he ventured to propoſe this law and carried it; 
4 If any perſon ſhall out the eye of a man who has 
„ but one, let him loſe both his, that each party may ſuf - 
« fer alike,” x 

Hence alſo it is that we ſo frequently read of the PAH 
TIAPANOMNN,, or the public charge againſt ſuch as ſhould. 
make any motion not conſiſtent with the ſtanding rules of 
the conſtitution. And fo ſtri were they, that an inqxiſition 
lay againſt ſuch a propoſal for ever; but if it was not an 
illegal bill, but only an inexpedient one, no action could. 
be brought after the expiration of a year. TAYLOR. 

The Athenians were ſo influenced by this principle, that 
with them a law was faid to be indicted ypapraba: vouoy, to 
ſtand trial, youes, or rather yy@p1ioua ayungeobai, and If it 
was acquitted, eurem, anopevyty, Or vary, Upon. the 
whole, it is the effort and perfection of law to be tual; 
and the ſame conſtancy and reſolution which diſtinguiſhes 
and recommends a man in his private character, is the moſt 
valuable quality of law in its public; and though alteration 
in life will work an alteration in both, characters alike, yet 
all ſtates ſhould be careful how they reſcind their own acts, 
or the acts of their forefathers. TAYLOR. 

Here I cannot but wiſh that one did not at the end of 
every ſeſſion of parliament meet with acts to explain, amend, 
render more effeQual, alter, and even ſometimes repeal 
ſome of thoſe which pafſed but the year before, it would 
certainly be much better for the community to bear an evil 
with patience, till they had well digeſted the conſequences 
of its being the object of a new law; and to try whether 
there could-nat be found out an adequate remedy, to it, in 
fome ſtatute already eſtabliſhed, or by the common law-of 
the land; for this eaſineſs of the legiſlature in paſſing of | 
new laws to indulge a few perſons, who may think they 
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profit, fhould convey that truft to himſelf or 
any of his relations. 

„It was provided, Lege Cæcilia Didia, 
that no one ſhould propoſe a law per Saturam; 
that is, containing ſeveral things at once of a 
different nature. bat 5 

gthly, Several proviſions in the Roman laws 
were calculated to prevent a frequency of re- 

b, | 

oe The effects of laws in their opera- 
tions one upon another are, that the former 
cannot bind the latter, or in other words, that 
the ſupreme power cannot enact a law which 
ſhall bind itſelf to a continual obſervation of it, 


ate not 3 or are fubject to great incon- 

veniencies by thoſe already in being, is productive of very 
bad conſequences. I might mention many, but will con- 
tent myſelt with one: the frequency of new laws mak 
them leſs attended to, and lefs reſpected than they wo 
otherwiſe be, ſo that the careleſs delinquent thinks not on 
the power he has unhappily offended, till the weight of 
the ty, and the impoſſibility of avoiding it, reminds 
bim, that it is no leſs than the ſupreme legillatyre of his 
country, ; 

* Ne populo neceſſe fit in conjunctis rebus compluribus, auf 
id quod nolit accipere, aut id quod velit, Pt ay 

| ICERO., 

d Thus in England the houſe of commons will per- 
mit no naturalization bill to be brought into the houſe, 
without a elauſe to prevent the petitioner from being. a 
privy counſellor, or a member of parliament ; nor will they 
permit any private bill for ſertling any eſtate to be read, 
till it has been approyed of by the twelve judges, leſt it 
_ ſhould canzaja any thing illegal. 
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or even fix the time for its duration e; but it 
may admit of a doubt whether a general law 4 
coming after. a particular a ſhall deſtroy its 


Efficacy 


© This is evident from the the nature of ſupreme power, 
which neceſſarily ſuppoſes a right to make, expound, al- 


ter, or repeal any law whatſoever in the community, and 


yet, ſuch is the nature of mankind, and ſo deſirous are we 
to perpetuate our own notions, and __ futurity by tho 
rules which are ſuitable to ourſelves, tha perhaps tf * 
js not a country in the world which would not furniſh 

with an inſtance of laws which contain in themſelves a pre. 
hibition of their repeal; ſuch was that which Demoſthenes 
alludes to in his third Olynthiac, which made it capital 
for any perſon to propoſe to apply the money which was 
appropriated to defray the expences of public entertain 
ments to pay the troops; this the orator wanted to do, 
but not daring to ſpeak out, he only hints what _ means; 
and even denies that he means ay ſuch thing. The pal 
ſage deſerves to be quoted. 

And now as to the expence of thoſe preparations. You 
< are already provided for the payment of your forces bet- 
* ter than any other people. This proviſion 1s diſtributed 
among yourſelves in the manner moſt agreeable ; but if 
you reſtore it to the army, the ſupplies will be complete - 
6 without any addition; if not, an addition will be neceſ- 
« (ary; or the whole rather will remain to be raiſed.” How 
„then! (1 may be aſked) do you move for a decree to 
apply thoſe funds to the military ſervice? By no means 
it is my opinion indeed, that an army muſt be raiſed; 
„that this money really, belongs to the army; and that 
the ſame regulation, which entitles our citizens to re- 
ceive, ſhould oblige them alſo to act. At preſent you 
ſpend theſe ſums on, entertainments without regard to 
« your affairs,” LELAND's Tranſlation, 

« To this purpoſe Quintilian : © It is either admitted that 
* each party has a Jaw on their ſide, or it is diſputed. If 
« it is admitted, it is uſual to enquire, what law ſhall 
have the preference! ? Whether the cauſe is he a 

« cv 
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efficacy (as it may be ſuppoſed to have been 
overlooked by the legiſlator) without it is ex- 
preſly repealed ; but there can be no doubt 
when a ſpecial conſtitution ſucceeds a general 
one. If it ſhould fall out that two laws con- 
tradict each other, and it cannot be 2 | 

742 whic 


« civil, whether public or private, whether it affects a 
« man's honour or his perſon, whether it is of great or 
« little conſequence, whether it permits, forbids, or com- 
„ mands? but principally, which of the two will be beſt 
and moſt equitable to carry into execution.“ 

And Cicero: If there are two laws or more, be they | 
„any number whatever, which cannot all be obſerved ar - 
the ſame time on account of their being contradictory to 
« each other, it is evident that thoſe ſhould be obſerved 
* which relate to matters of the greateſt moment; in the 
* next place, we ſhould conſider which law was laſt paſſed, 
* for that has the greateſt weight ; then which commands 
* and which permits; for that which commands obliges 
the party, that which permits leaves him to his choice; 
then which of them are enforced by the ſanction of pu- 
* niſhment; and if both, which with the greateſt, for 
that ſhould be firſt obeyed which is moſt carefully en- 
joined; then which law commands and which forbids, 
for that which forbids may ſeem to be an exception to 
correct that which commands: then which law is ge- 
„ neral, which is particular, which law may extend to 
many exigences, and which we may ſuppoſe the legiſ- 
% lator intended to confine to one only; for a breach of 
* thoſe laws which are only drawn up to ſerve a parti- 
* cular occaſion, or a particular perſon, ſeems rather an of - 
« fence againſt a private perſon than a public crime, for 
„ which the party aggrieved ſhould ſeek for redreſs in a 
court of juſtice ; and laſtly, of two laws which will ad- 
* mit of ſome delay, which muſt be immediately obeyed, 
* for what cannot be deferred has certainly the greateſt 
claim upon us.“ 

F 4 Theſe 
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which of them was firſt paſſed, there have been 
many conſiderations offered to adjuſt which 
ſhould have the preference. Thus the reſeripts 
of the prince, or the conſtitutions of a whole 
people, ſhould prevail over the private rules of 
a corporation; thoſe which affect the public in- 
tereſt oyer thoſe which affect private property; 
a law which enjoins oyer that which barely per- 
mits ; that which lays a reſtraint oyer that which 
directs; a law guarded with a penal fanglion, over 
one that is not, and many others. 
A perfect law conſiſts of two parts, a ore- 
cept and a commination. Theſe are the two 
eſſential parts of a law: the firſt to mark out our 
duty, and the ſecond to enforce our obedience ; 
and it is from the laſt, that law properly re- 
ceives its force and ſpirit. For was the law- 
giver only to direct and ordain without being 
able to ſupport his orders, by inflicting ſome 
arbitrary and diſcretionary pain upon the tranſ- 
greſlor, it would rather be counſel than law; ; 


Theſe laws which were drawn up * * ali & 
in certam quandam rem, ſeem to'partake much of the nature 
of a private act * e and are to be canſideted much 
in the ſame li For as Cicero ſays of thoſe, Proprius 
ad caujam accedere nal pare & ad Indicium magis pertinent ; 
fo with us, © a private act, though it binds all parties. to 
& the bill, is yet looked upon rather as a private conveyance 
t« than a ſolemn act of. the legiſlature; it is not therefore 
« allowed to be a public but à private ſtatute ; it is not 
&« printed or publiſhed among the other laws of the ſeſſion, 
and no judge or jury is bound to take notice of it, un- 
1 lels the 9 forth and pleaded to them.“ 
BLACKSTONE. | 


Hm ſo 
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ſo that a law with no ſanction d at all, is nq 
law at all, for it cannot ſubſiſt without it; and 
therefore, if not expreſſed, muſt be ſuppoſed 
to be reſerved to the arbitrary pleaſure of the 
maker e. ad Ed. | 
z2thly, The following ſhould be the pro- 
ies of poſitive laws ; they ought to be pub- 
Fo” plain, and conſpicuous ; for as the doctrine 
which they convey is new in its own nature f, it 
would be ridiculous and cruel on the fide of the 
impoſer, and grieyous on the part of the ſub- 
ject, to conceal it in any degree. 
The laws ought to be few in numbers. 
Human 


4 This wa the reaſon why Leges were called ſanctæ, not 


from any fuppoſed ſanRity, in our notion of the word, in- 
herent in them, but becauſe were guarded or fenced 
round with this civil penalty. us the Digeſt : Proprie 


dicimus ſanfie, que neque ſacra, profana funt, ſed 
anctione quadam confirmata ; ut leges ſanfte funt. TAYLOR, 

With us this power lies with the court of King's Bench, 
who upon information will to puniſh at their diſ- 
cretion any offender againſt an act of parliament, even 
though the act has not annexed any penalty to the tranſ- 
off It is here neceſſary to obſerve, that this aſſertion is to 
be confined to laws whaſe object is not what is malum in 
ſe, but ſome indifferent act made a crime for the benefit of 
the community, | | 

s Though,. as Dr. Taylor obſerves, this has been the 
opinion of many nations, and though I believe it is one 
of the moſt favourite maxims that ever was laid down, yet 
it ſhould be received with ſome caution and many reſtric- 
tions, nor can any one ſeriouſly think that the ſame num- 
ber of laws will be equally convenient for every different 


community: for ought not the laws of every gov 
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Human laws are not deſigned to reach the 
| heart, but are confined to the overt act only, 
and wherever they are faid to puniſh the will, 

it 


to be relative to the nature of that government ? A def 
tic government, for inſtance, which entruſts the ſubordi- 
nate magiſtrates with Jarge diſcretionary powers, and 
where the lives and properties of the ſubjects are but of 
little account, may do with but few laws, and theſe badly 
executed; but a free people, who are mutually deſirous to 
defend and protect each others rights, and will be governed 
by fixed and known laws, not by the arbitrary. ſhiftigg i in- 
clination or opinion of any individual, neceſſarily require 
a voluminous number of ſtatutes, that the magiſtrate may 
not be at a loſs to declare what the law is, when any par- 
ticular and even unexpected cafe ſhould come before him ; 
but this diſtinction is ſo common, and has already been ſo 
well urged by Monteſquieu, that it needs not be inſiſted 
upon at large; I will mention ſome caſes where tw 
vernments, though equally free, wil require a Nerf y differ 
ent number of laws. 

And firſt, a commercial country will want more than 
one where the inhabitants are chiefly confined to agricul- 
ture, and this not only to regulate the dealings of merchants” 
with each other, in the almoſt infinite variety of contracts 
which will ariſe, and frauds that will be committed, but 
alſo to protect and encourage certain home manufactures, 
and to regulate the importation of foreign goods. | 

2dly, Where the revenue of the ſtate is collected by a 
land, a houſe, or poll tax, which continues for many ages 
the ſame, and is not very liable to miſtakes or fraud, there 
will not be any occaſion. for thoſe many- ſtatutes which 
muſt be framed to inform the ſubje&t what he is to pay, 
when the public funds are raiſed from duties * imports 
and exports. , 

3dly, It it ſhould ever happen that the t of a country 
ſhould lay any reſtraints upon the conveyance of landed 
property by ſale, which from the alteration of manners and 
government are become intolerable, and yet the inconve- 

| nience 
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means when an attempt has been openly 
made to put that will in execution. Sometimes 
a poſitive law will puniſh the deed without the 
will, but this is not when I am conſtrained by 
violence to do any thing againſt my will, but 
when an act of mine, however intended, termi- 
nates in ſome miſchievous conſequences which 


I had no thought of producing; here I am to be 
puniſhed for my negligence b. 


nience ſhould have ariſen by ſuch flow degrees, that the le- 
iſlature either would not or could not interfere ; there is 
no doubt but the lawyer would ſtep in, and by a thouſand 
ſubtleties and fiftions relieve the people from their burthen, 
and while they kept to the letter of the old law, departed 
moſt widely from the ſpirit of it; and how intricate, how 
multifarious in a long courſe of years this muſt make that 
branch of the law, every one who is converſant in the 
common law of England well knows. Whoever will reflect 
upon theſe circumſtances, and conſider how few of them 
urred to the ancients, will not wonder at their expreſſ- 
ing ſo great a diſlike to a multiplicity of laws. But it is 
ſomething ſtrange that a people who owe their liberty to 
their being amenable only to their laws, ſhould complain of 
their number and variety, when, if it was otherwiſe, ſome 
diſcretionary power muſt be lodged ſomewhere. 
> A remedy for all theſe kind of offences is admirably 
well provided for in our Engliſn law, by enabling the in- 
jured party to bring an action for the damage he has re- 
ceived; which he will think a ſufficient compenſation when 
there is no malice prepenſe. ſuſpected in the offender, and 
where there is, by ſubjecting him to an information before 
the court for the public crime he has been guilty of ; for 
though it would be hard to puniſh a man for a fault he 
did not intend to commit, yet every member of ſociety is 
certainly anſwerable for his own conduct, and muſt be- 
have in ſuch a manner as not to injure another, and if he 
bas done it, to make him full ſatisfaction. 
It 
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i It is the foregoing principles that moſt 
civil e eden A a puniſhment 
for manflaughter and chance-medley. The 
ancients, in the cafe of Cædes involuntaria, ge- 
nerally underwent a kind of voluntary baniſh- 
ment k. 


1 Voluntary and involuntary crimes were thus diſtin- 
guiſhed by the civiſians; the former is called culpa lata, 
the other culpa levis; culpa alone is always uſed in the 
mer ſenſe. TATLox. | . 

k As Kacus and Telamon for the murder of Phocis. 
Apol. Rod, I. i. v. 92. Menætius fot the murder of Am - 
phidamos. How, II. 23. v. 89. Tarron. 


3 £ 
Lex or Populiſcitum. 


HE ſeveral fpecies of the Jus Romanum 
are thus enumerated ; Lex, Plebiſcitum, 


Senatus Conſultum, Reſponſa Prudentum, Jus 
Pretorium, or Honorarium, Confiitutio Princi- 
f1s; and laſtly, Conſuetudo, or unwritten law |. 


Lex 


The fix ſpecies of written law are expreſſed thus by the 
Greek writers on this ſubje&t ; Anus, X Anuog, Lube 
Tog, Baoievs, Apyorres vg Pupngs, Lo With Cicero the re- 
Cital ſtands in this manner. Id quod in legibus, Senatus Con- 
ſultis Rebus Judicatis, Juriſperitorum Auftoritate, Edicti- 
 Magiſtratuum, More, Mquitate confeftit. In another place 
he expreſſes them thus, ſomething differently. Conſtat ( Jus) 
ex his partibus, Natura, Lege, Con ſuetudine, Fudicats, 
quo & Bono, Paco. Natura jus eſt, quod cognationis aut 

| pietatis 
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Lex is, Qyod Populus Romanus, Senatoris ma- 
giſtratu interrogante, conſtituit : Plebiſcitum, quod 
Plebs, Plebeio magiſtratu m. The three eſſential 
differences between Lex and Plebiſcitum are, 

Firſt, The enacting parties, populus on the 
one hand, Plebs on =" other. 

Secondly, The legiſlator, or perſon pr ng; 
a have an, 7 the pats in dl inter, undd | 
tribune in this. | 

Thirdly, The difference of the comitia, or 
aſſembly in either caſe. | 

Of each of theſe. in their order. 


1. POPULUS ROMANUS-—PLEBS. 


The people of Rome, taken collectively, was 
called Populus n, from which plebs differs, ac- 
cording ta Juſtinian, as ſpecies 4 genere, but 
rather as pars @ tote, Every Roman was by 
birth either a patrician or a plebeian ; the patri- 
cians were deſcended from the better claſs of 
citizens, the ſons and lineage of thoſe whom . 


pietatis. cauſa chſervatur. Lege jus off, quod populi juſſu 
ſancitum eft. Conſuetudine, qued fine lege, æque ac fi legiti- 
mum ſit, uſtatum eft, Fudicatum eſt id, de quo ſententia 
lata eft, aut decretum interpoſitum. Ex aquo & bono, jus F 
conſtat quod ad veritatem communem videtur pertinere. Ex 
facto jus oft, ft qui inter ſe pepigerunt, fi quid inter quos 
convenit. TAYLOR, 

® Qued in omnes homines reſue populus ſcivit, Lex aps 
bellatur. FesTvs. 

Lex eft quam populus centuriatis comitiis ſciverit. 

Lex is therefore equivalent to populiſcitum. 

2 Populus includes Webs ; plebs means all thoſe Romans 
Who'were not patricians, TaTLos. —— 


Romulus 
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Romulus called to his council, and whom he 
named patres, either from their age or autho- 
rity: the plebeians were deſcended from the 
more ignoble part of the people; theſe latter 
were for ſome time excluded from thoſe ho- 
nours and privileges which the patricians en- 
joyed, till Valerius the colleague of Brutus, and 
one of the firſt conſuls, raiſed them to ſome de- 
gree of reputation ; but by degrees they came 
to ſhare them all with theme, but ſtill they 

remained 


© So that when the Roman people are ſaid to conſiſt of 
Senatores, Equites, and Plebs, it is not a diſtribution of 
ſpecies or ſorts, but of rank and ſtation ; for both Senatores 
and Equites were patricians or plebeians indifferently. Thus 
their diviſion into Nebiles and Novi has no reference to 
patricians and plebeians ; for Mobiles wete ſuch whoſe an- 
ceſtors had born particular offices, whether they — 
tricians or plebeians; ſo that many plebeians were nobiles, 
and many patricians not ſo. 

The diſtinction of the Roman people into patricians and 
plebeians is well explained, and their ſeparate rights and 
peculiar duties fairly repreſented by Dion. Halicarnaſſenſis. 

| TAYLOR. 

He (Romulus) diſtinguiſhed thoſe who were eminent 
« for their birth and celebrated for their virtue, and 
* whom he knew to be high in the account of thoſe times, 
« and had children, from the obſcure, the mean, and the 
% poor. Thoſe of the lower rank he called plebeians, 
and thoſe of the higher, Fathers, either becauſe they 
«« were older than the others, or becauſe they had chil- 
«« dren, or from their high birth, or for all theſe reaſons j 
having probably taken the example from the ſyſtem of 
« government which, at that time, prevailed at Athens. 
For the Athenians divided their people into two parts, 
and called thoſe who were diſtinguiſhed by their birth 


and fortune, Evnarpidai, well-born ; to whom the ad- 
„ miniſtration 
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remained ſeparate by deſcent and family in- 
tere 
| The 


« miniſtration of the government was committed; and the 
te reſt of the people, who had no ſhare in it, Aypowno,, huſ- 
« bandmen : but in proceſs of time theſe alſo were admitted 
« into the magiſtracy. | | | 
After Romulus had diſtinguiſhed thoſe of ſuperior 
% rank from their inferiors, he inſtituted laws by which 
« the duty of each was preſcribed. He appointed the pa- 
« tricians to be prieſts, magiſtrates, and judges, to aſſiſt 
©« him in the adminiſtration, and dedicate themſelves to the 
« government of the city. The plebeians were excuſed 
from theſe duties, as unacquainted with them, and from 
*« their ſmall fortunes wanting leiſure to attend them; but 
« were directed to apply themſelves to agriculture, feed- 
ing of cattle, and the exerciſe of gainful trades; leſt 
they ſhould raiſe ſeditions, as it often happens in other 
« cities, when either the magiſtrates abuſe their inferiors, or 
the common people and poorer fort envy their ſuperiors ; 
* he placed the plebeians as a truſt in the hands of the pa- 
* tricians, by allowing every plebeian to chooſe any patrician 
* he himſelf thought fit for his patron, In this he improved 
«an ancient Greek cuſtom, long in uſe among the Theſ- 
1 fall, and originally among the Athenians : for the for- 
« mer treated their clients with haughtineſs, impoſing on 
* them offices unbecoming the condition of free men; and 
„if at any time they diſobeyed their commands, they 
„ beat them, and abuſed them, in all other reſpects, as if 
they had been ſlaves they had purchaſed. The Athe- 
* nians called their clients Oureg, ſervants, from their ſer- 
«* vitude ; and the Theſſali called their IItvecas, poor men, 
** plainly reproaching them, by this name, with their con- 
dition. But Romulus recommended the thing by a hand- 
* ſome appellation, calling this pre-eminence over the poor, 
« and meaner fort, a patronage; and by propoſing good 
offices to each of them, he rendered their connection 
* full of humanity, and ſuch as became fellow - citizens.“ 
The laws then inſtituted by him concerning patronage, 
have long continued in uſe amoog the Romiths, and 
| *« are 
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The ſecond difference was in the perſon who 


made the propoſal ; a magiſtrate propoſed Lex, 


40 


a tribune 


are as follows: the duty of the patrons was to explain 
to their clients thoſe laws they were ignorant of; to take 
the ſame care of them when abſent as preſeat, doing every 
thing for them that parents do for their children, wich 
regard both to money and the contracts that relate to it; 
to ſue for their clients, when injured, and defend them 
when ſued ; and to ſum up many things in a few words, 
to procure them, both in public and private affairs, all 
that tranquillity they chiefly ſtood in need of. The 
duty of the clients was to aſſiſt their patrons in providing 
fortunes for their daughters, if the fathers wanted mo- 
ney ;. to pay their ranſom to the enemy, if any, either 
of them, or of their children, were taken priſoners ; to 
bear their patrons loſſes in private ſuits ; and diſcharge, 
out of their own purſes, the fines payable to the public 
by thoſe who were condemned, which the clients were 
to look upon as a benevolence, not a loan; to aſſiſt theit 
r in ſupporting the charge of their magiſtracies 
and dignities, and all other public expences, in the ſame 
manner as if they were their relations. It was impious 
and illegal both for patrons and clients to accuſe each 
other in courts of juſtice, to bear witneſs or give theit 
votes againſt each other, or to be found among each 
others enemies; and whoever was convicted of any of 
theſe crimes he was guilty of treachery by virtue of a 
law inſtituted by Romulus, and might be lawfully put 
to death by any man, as a victim devoted to the infer- 
nal Jupiter. For it was a cuſtom among the Romans to 
devote thoſe perſons, they had a mind ſhould be put to 
death with impunity, to ſome divinity, and particularly to 
the infernal gods; which Romulus put in practice upon 
thoſe occaſions. By this means the connection between 
the patrons and their clients continued for many gene- 
rations, differing in nothing from the tics of blood, and 
deſcended to their childrens children ; and it was a mat- 
ter of great praiſe to men of illuſtrious families to have 

numerous 
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a tribune Piebiſcitum p, but as theſe were pretty 
numerous amongſt the Romans, it is only the 
magiſtratus 


© numerous clients, and nat only to E the ſucceſ- 
&« ſion of hereditary patronages, but alſo 
& tue to add to the acquiſition of others. It is incredible 
« how great a conteſt there was between the patrons and 
clients, each ſtriving to ſurpaſs the other in benevolence, 
and not to be outdone in good offices; the clients being 
ever ready to render alt good offices to their patrons, 
and the patrons avoiding by all means to give their clients 
* any trouble, and admitting of no pecuniary preſents : ſq 
„ much was their behaviour ſuperior to all pleaſure, and 
virtue, not fortune, was the meaſure of their happineſs. 

4 It was not ofly in the city itſelf, that the plebeians 
were under the patronage of the patricians, but every 
* Roman colony, and every city in alliance and friendſhip 
« with them, and alſo every conquered town, choſe ſuch 
* proteCtors and patrons among the Romans they thought 
« fit, And the ND has often referred matters in diſ- 
pute, in their cities and provinces, to their patrons, and 
* confirmed their determination. And indeed fo finely 
*« was this harmony, which owed its birth to theſe inſti- 
e tutions of Romulus, eſtabliſhed among the Romans, that 
though, as it often happens in all cities, both great and 
ſmall, many great political conteſts have ariſen between 
the people and their magiſtrates, they never, within 
* the courſe of 620 years, proceeded to bloodſhed and mu- 
% tual laughter; but by perſuading and informing one 
* another; by ſubmitting in ſome things, and receiving 
« voluntary ſubmiſſion in others, they put an end tq 
* their diſputes in ſuch a manner as became fellow-citi- 
* zens. But, from the time that Tiberius Gracchus, 
* while tribune of the people, diſſolved the harmony of the 
“ government, they have been perpetually deſtroying and 
a baniſhing one another, and retraining from no exceſs to 
* gain the ſuperiority.” | 

There are inſtances in the Roman writers where the 
definitions are not attended to. Lepidus addreſſes a letter, 
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by their own vir- 
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magiſtratus majores 4 who enjoyed this power, 
Theſe were either ordinary, as conſul, prætor, 
cenſor, or extraordinary r, as interrex, dictator, 
decemvir, military tribunes endowed with con- 
ſular power, and the triumvirs. 

Of the ordinary magiſtrates the conſul was 
generally the propoſer, and the prætor had the 
fame powers, but the cenſor had not; for what 
are called Leges Cenſoriæ, are only edits or 
proclamations relative to their offices. 

The 


Senatu, Populo, Plebigue; where Populus, which properly 
ſignifies the whole body of the Roman people collectively, 
is oppoſed to plebs, which is a part of itſelf. TAavLoR. 

4 Theſe were thoſe penes guos erat majora reipublice au- 
ſpicia. —— 

r Dr. Taylor ſays, that the Interrex had not this power; 
but the paſſage he brings from Tully in ſupport of his opi- 
nion does not ſeem to me in point; for Cicero is not ſpeak- 
ing of enacting laws, but of pleading cauſes, Quit fot in- 
ter regnis jureconſultum deſiderat; and it is thus explained 
by Manutius, Nam interrex jus non dicit, ceſſat igitur opera 
Juris conſultorum quamdiu interregnum. Vid. Epiſt. 
ad Fam. 7.11. 

But was this paſſage doubtful, ſurely the following, 
which he himſelf produces from the ſame writer, is clear 
enongh, Omnium legum iniquiſſimam diſſimillimæmque legis 
eſſe arbitror, quam Lucius Flaccus interrex de Sulla tulit, 
ut, &c. in Rull. 3. 2. which expreſly mentions the power 
of the interrex FERRE laws. And to the ſame purpoſe, 
and alluding to the ſame perſon, is what he ſays in the de 
Legibus, Hac leges juſtæ haberentur, nihilo credo majus illa 
quam interrex naſter tulit, ut dictator quam vellet civium, 
indicta cauſa impune poſſet occidere. 

* On which account the law. was called by his name, as 
Lex Aurclia, Petronia, &c. and ſometimes by the name of 
both the conſuls, as Lex Junia Norbana ; as it was by the 
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The third difference between Lex and Ple- 
hiſcitum was, that of the court or aſſembly in 
which they were enated. The aſſemblies, or 
Comitia, of the Romans were Curiata, Centu- 
riata, and Tributa, In the two former were 


the Leges enacted, in the latter the Pleb:cita. 


COMITIA CURIATA, 


Romulus divided his people into three tribes, - 


each tribe into ten Curia. During the reign of 
the firſt five kings this was the only afſembly 
of the Roman people: here they choſe ma- 
giſtrates, enacted laws, and determined upon 
war and peace; and in this aſſembly the vote 
of the meaneſt man was equivalent to that of 
the greateſt, 


COMITIA CENTURIATA «. 


Servius divided the people into fix claſſes, 
according to their different power, rank, wealth, 
| | 3 


Prætor when he propoſed it, as Lex Aurelia de Judicibus, 
a L. Aurelia Cotta Prætore. It is not therefore ſtrictly 
true, that only thoſe laws which have two names were con- 
ſular, and all thoſe which have one pretorian, nor that 
Plebiſcitum was called by one name, Lex by two. 
TAYLOR, 
It was in this Comitia, after the Curiata fell into diſ- 
uſe, that they held the election of magiſtrates, the trials of 
capital offences, the deliberations about peace and war : 
here were all matters adjuſted relating to legiſlation, to 
adoptions, to laſt wills and teſtaments; in a word, it was 
the only aſſemhly for tranſacting public buſineſs. Upon 
is account it was never called but by the officers of the 
1 | fil 
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&c. and theſe claſſes were compoſed of ono 
hundred and ninety-three centuries v. The firſt 
claſs conſiſted only of ſenators, patricians, and 
men diſtinguiſhed by their worth and riches; in 
this claſs were eighteen centuries of horſe, and 


eighty. 


firſt diſtinction, and held with thoſe kind of religious ſer- 
vices which were appropriated to patricians. Hence it was, 
that the patricians, being ſeiſed of the Auſpicia, would fre- 
quently interrupt the paſſing of a law which they diſliked, 
under pretence that the auſpices were not favourable, or 
ſome other religious pretence. TayLoR, 

It may be uſeful to ſubjoin Dioniſius Halicarnaſſenſis 
account of this diviſion of Servius. 

After he had eſtabliſhed theſe things he ordered all the 
* Romans to regiſter their names, and to give in a valua- 
40 tion of their poſſeſſions, and at the ſame time to take 
the oath appointed by law, that they had given in a true, 
and in all reſpects a juſt valuation; they were alſo to ſet 
„ down the names of their parents, with their own age, 
and the names of their wives and children; and every 
man was to declare in what part of the city, or in what 
* village in the country, he lived : and the puniſhment he 
* ordained againſt thoſe who failed to regiſter all theſe 
« particulars, was, that their poſſeſſions ſhould be for- 
* feited, and themſelves whipped and ſold for ſlaves; 
* which law continved long in force among the Romans, 
* After all had given in the account required, he took 
the regiſter, and obſerving both the number and the 
greatneſs of their fortuncs, he introduced the wiſeſt of 
« all inſtitutions, from whence the Romans derived the 
« greateſt advantages, as the effects of it have ſhewn : the 
& jnſ{titution was this; he ſelected from the whole num- 
«© ber of the citizens one part, conſiſting of thoſe whoſe 
«« poſlefſions were the largeſt, and amounted to no | 
4% than one hundred minæ; of theſe he formed eighty cen- 
'** turies whom he ordered to be armed with Argolic buck- 
lers, with pikes, brazen helmets, corſlets, greaves, and 

« ſwords; 
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&ghty centuries of foot, forty of them conſiſt- 
ing of perſons upwards of forty-five years of 
age, and the other of perſons between the age 


of 


% ſwords; theſe centuries he divided into two bodies of 
« forty centuries each; the firſt of which conſiſted of the 
„younger ſort, whom he appointed to take the field in 
„ time of war; and the other of the elder fort, whoſe 
„ duty it was, when the others were in the field, to remain 
in the city and defend it: this was the firſt claſs. In an 
engagement the youth were poſted in the firſt line, and 
* charged firſt, After that, from thoſe who were left, he 
* took another part, whoſe poſſeſſions upon the regiſter 
« were under ten thouſand drachme, but no leſs than ſe- 
« venty-five minæ: of this part he formed twenty cen» 
ce turies, whoſe arms he ordered to be the {ame with thoſe 
« of the former, except the corſlets, which he would not 
« ſuffer them to wear, and inſtead of bucklers gave them 
„ ſhields. Theſe centuries he divided alſo into thoſe who 


% were above forty-five years old, and thoſe who were of 


* the military age, conſtituting ten centuries of the younger 
« ſort, whoſe duty it was to ſerve their country in the field, 
« and ten of the elder, to whom he committed the de- 
* fence of the walls: this was the ſecond dlaſs; their 
« poſt in battles was in the ſecond line. Of thoſe who 
« were left he formed a third claſs, conſiſting of ſuch 
*« Whoſe poſſeſſions were under ſeven thouſand five hundred 
&« drachmæ, but not leſs than fifty minæ. The armour 
„ of thoſe he diminiſhed, not only by taking away the 
& corllets, as from the ſecond, but alſo the greaves. He 
« formed, likewiſe, twenty centuries of theſe, dividing 
* them like the former, according to their age, and aſſign- 
„ing ten centuries to the younger ſort, and ten to the el- 
« der. In actions the poſt of theſe centuries was in the 
« third line. | 

« Again, he took from thoſe who were left, ſuch whoſe 
„ polleſſions were leſs than five thouſand drachmæ, and 
* amounted to five and twenty minz, and of thoſe he 


formed a fourth claſs. This he alſo divided into twenty 


& ** centuries, 
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of ſeventeen and forty-five, making together 


. . - 
hinety-eight. The ſecond claſs confiſted cf 
twenty-two centuries, ten ſemors; ten juniors; 


N and 


*« centuries, ten of which he compoſed of ſuch who were 
t« in the vigor of their age, and the other ten of thoſe 
© who were palt it, in the ſame manner as the former: he 
4 gordered the arms of theſe to be ſhields, ſwords, and 
4% pikes; and their poſt in engagements to be in the laſt 
4% line, The fifth claſs he formed of thoſe whoſe poſſeſ- 
« ſions were from twenty-five to twelve mii and a half, 
« which he divided into thirty centuries. Theſe were allo 
« diſti»guiſhed according to their age, fifteen of theſe cen- 
& tyries being allotted to the elder ſort, and fifteen to the 
« younger. Theſe he armed with darts and ſlings, and 
le placed out of the line of battle. He ordered four unarmed 
% centuries to follow thoſe who were armed; two of which 
t© conſiſted. of armourers and carpenters, and of thoſe whoſe 
© buſineſs it was to prepare every thing that might be of 
© uſe in the time of war; and the other two of trumpet- 
© ers and blowers of the horn, and of ſuch as with any 
* other inſtruments ſounded the charge. The artificers 
& were divided, according to their age, into two centuries, 
& and added to the centuries of the ſecond claſs ; that con- 
% ſilting of the elder artificers following the elder cen- 
* turies, and that of the younger the younger centuries. 
% 'The trumpeters and blowers of the horn were added to 
* the fourth claſs; and one of their centuries alſo con- 
*« ſiſted of the elder fort, and the other of the younger. 
* Out of all the centuries the braveſt men were choſen to 
* command them; and each of thefe commanders took care 
& that his century ſhould yield a ready obedience to orders. 
„This was the diſpoſition which completed the army, 
„both of the heavy-armed and light-armed foot. As for 
* the horſe, he choſe them out of ſuch as had the greateſt 
« poſſeſſions, and were of diſtinguiſhed birth; of theſe he 
formed eighteen centuries, and added them to the firſt 
*+* fouiſcore centuries of the heavy-armed foot. Theſe cen- 


ruties of hotſe were alſo commanded by perſons of the 
> +; rs | 1 greateſt 


3 
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and two artificers. The third claſs twenty 
centuries of foot. The fourth, twenty-two, 
twenty foot, and two trumpeters. The fifth 
thirty irregulars. The laſt one century of the 
meaneſt people x. Both in the Comitia Curiata 
and Centuriata, the queſtion was carried, not by 
a majority of voices, but of centuries or curiæ. 

The three tribes into which Romulus divid- 
ed the original inhabitants of Rome were, the 
Rhamnenſes, ſuch as came with him from Alba; 
Tatienſes, ſuch as came in under Tatius the 
king of the Sabines; laſtly, Luceres y, poſſibly that 
multitude that flocked in from all quarters upon 
Romulus's invitation. But this diviſion of the 
Romans into different tribes, according to the 
different deſcent of the conſtituents, did not laſt 
long, for Servius introduced a topical one, and 
divided the city into four wards, which he called 
tribes 2 alſo; theſe were the Suburana, Eſqui- 
lina, Collina, and Palatina; and denominated 

| his 


« greateſt diſtinction. Of the reſt of the citizens, whoſe 
“ poſſeſſions did not amount to twelve minæ and a half, 
« being more in number than the former, he compoſed 
one century, and freed them from ſerving in the army, 
* and from all ſorts of taxes,” | 
This laſt claſs was of ſo little note, that it is very com- 
mon to ſpeak of the Romans as conſiſting only of five claſſes; 
and of theſe the firſt was ſo ſuperior to all the others, that 
whoever did not belong to that was ſaid to be infra claſſem. 
Hence a claſſic author. | 
y Lucerum, nominis & originis cauſa incerta eff, Livy. ' 
z „ After Tullius had ſurrounded the ſeven hills with 
«* one wall, he divided dey into four regions, giving 
4 66 to 
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+ 


| his people, thus new-modelled, not from the 


race they ſprahg from antiently, but the place 
they inhabited now. In proceſs of time theſe 
(local) tribes were increaſed from four to thirty- 
five, 4 Urbaie, 31 Ruſticee, without any en- 
largement of the Curie, fo that there was not 
a Roman who did not belong to ſome tribe or 
ſome century, but not-neceſlarily to one of the 
Cuuriz, The Curia 2 was both a civil and relt- 

gious 


it to them the names of the hills; the firſt, he called the 


+: Palatine, the ſecond the Suburran, the third the Col - 


+: line, and the fourth the Eſquiline region; by which 
„ means he made the city to contain four tribes, which 
1 had, till then, conſiſted but bf three; arid he ordered, 
+* that the citizens inhabiting each of the four regions, like 
« perſons living in villages, ſhould neither take another 
© houſe, give in their names for ſoldiers in any other place, 
* nor pay their contributions appropriated to military 
*« uſes and other purpoſes, which every man was bound to 
1% pay for the ſervice of the commonwealth ; neither did 
* he, after this, Jevy ſoldiers as before, according to the 
te diviſion of the three national, but according to that of 
* the four local tribes eſtabliſhed by himſelf ; and over eac 
* tribe he appointed commanders, in the nature of chiefs 
** of tribes or villages, whom he ordered to take an account 
*« of the houſe every man lived in.” Dion. Halitar. 
The Curia was not only a diviſion of the people, but 
bf the land alſo, a particular portion of which was allotted 
to each of them; for Dionifius Halicarnaſſenſis tells us, 
i That after the people were diftributed into tribes and 


* Curie he divided the land into thirty equal portions, and 


tt gave one of them to each Curia, having fitſt ſet apart as 
1% much of it as was ſufficient for the ſacrifices and temples, 


u and alſo reſerved ſome part of the land for his own uſe.” 


From this account we may conclude, that the Curie very 


bratly reſembled our pariſhes, and alſo ſhews plainly how a 


Roman 
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pious aſſembly ; therefore thoſe Romans who 
belonged to no Curia had a Place called Pagus b 
when they were to aſſemble for religious wor- 
ſhip. IIS 

The manner of paſſing laws at Rome was as 
follows; 1 | 

The perſon who had a law to propoſe, firſt 
wrote it over at home; and ſhewed it his friends, 
that there might be nothing in it contrary to 
the uſual forms: Next followed a proclama- 
tion appointing a day to meet on, which was 
always fixed at twenty-ſeven days, or three 
Nundinæ, after the proclamation, that the Tri- 
bus Ruſticæ, which came to Rome to market, 
might be acquainted with the contents of the 
law, and this was called Promulgatio quaſi Pro- 
vulgatio. For the law was exhibited in public, 
that every citizen might conſider the ſubject 


Roman might happen not to belong to any Curia; namely, 
by his having all his poſſeſſions in that part of the Roman 
territory which was acquired after the time of Romulus. 
TAYLOR. 
After the Comitia Curiata were grown into diſuſe, (till 
the form of them was preſerved, and the concluſions of the 
Comitia Centuriata were ſtill ratified here in ſhew, this being 
the older and more conſtitutional aſſembly of the two ; the 
thirty lictors repreſenting the thirty Curize, TAYLOR. 
d This alſo was provided for by Servius, as we learn 
from the ſame author : 
« After this he commanded chapels to be erected in every 
& ſtreet by the inhabitants of the neighbourhood, to the 
* heroes whoſe ſtatues are placed in the porticos of thoſe 
* chapels; and made a law that facrifices ſhould be per- 
- _— to them every year, each family contributing a 
and 
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and propriety of it. It was not. lawful to hold 
this court upon the day of the Nundinæ e, but 
it was commonly held the day after d. 

If the propoſer was of the Magiſtratus Ma- 
jores, he commonly laid it before the ſenate for 
their approbation ; the tribunes laid their Ple- 
biſcita before the people without conſulting the 
ſenate. When they were aſſembled a cryer pro- 
claimed the law after a clerk who read it to 
him; then the propoſal was ſupported or op- 


poſed, either by the magiſtrates, who had this 


right inherent in their office, or by private 
people, who had firſt obtained leave from the 
magiſtrate ; and when any private perſon ſpoke 
it was before the magiſtrate, to take off any 
appearance of influence: it was now the time 
for the tribune to interpoſe his Veto e; if this 
was not done, alter ſome religious ceremonies, 
they proceeded to what was called Sortitio, 
which was thus: originally the centaries of the 
firſt claſs were called to give their votes firſt, 
which frequently determined the whole pro- 
ceſs, for if they concurred in their opinion, it 
was needleſs to take the reſt f; if there was a 
neceſſity the others were called in their order, 


© Becauſe the Nunding were Dies Nefaſti. TAYLOR. 

4 The ſame rules were obſerved in the Comitia which 
were held for the cleCtion of magiſtrates, and in all cauſes 
that were heard by the people. TArLok. 

© This at once put a ſtop to all the buſineſs, and was 
called Legi intercedere. TAYLOR, 

f Becauſe that claſs conſiſted of more centuries than all 
the reſt put together. TArLOR, 1 

tl 
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till a majority was obtained ; but afterwards 
the centuries were not called out by pre-emi- 
nence, but by lot; a box was provided 3 into 
which the names of the thirty-five (local) tribes 
were thrown, and the box being ſhaken, each 
tribe and alſo each century voted in the order 
in which they were drawn out; and the tribe 
which was firſt drawn was called the preroga- 
tive tribe, and the century in that tribe the 
prerogative century. When the lots were 
drawn the propoſer directed every one to de- 

art to their own tribe and their own century, 
in theſe words, Si vobis videtur, diſcedite, Qui- 
ritzs, The votes were given at firſt by word 
of mouth, but after the year 614 by ballot, uſing 
billets, marked A. for Antiquo, if they were 
againſt the bill, and UV. R. for Uri rogas, if they 
were for it. When the people had received 
theſe billets from the Diribitores or Diſtribu- 
tores, they were to proceed over a bridge of 
planks b, erected for that purpoſe, and fo nar- 
row, that but one perſon could paſs at a time, 


the 


5 For by means of this local diviſion of the city into 
tribes, each claſs and each century was ſubdivided, into 
thirty-five parts correſpondent to the tribe or place wherein 
they lived. TAYLOR. 

h It was in this paſs that people of ſixty years of age, or 
upwards, were objected to, and refuſed the right of ſuf- 
frage; for as thoſe were not compellable to any public of- 
fice, ſo they were not allowed to be members of the Comi- 
tia, and were thruſt aſide by the younger men, if they 
offered to vote, TAYLOR: __ 


* 


1 


— 


— — 


—— 


= rr E IDS . —_ 8 = CS - \ l 

: — q _— . — TE INCEST EIIO x 3 e nine | 
— > 5 — A - Py 10 5 —— - _—_— - + 
; — 4 8 | - - 2 22 = 
28 * — — — 3 % un Ke : > 5 7 Y- _ 4 — — 

— - 1 „ * = — _ - - . = 1 _— - — — — 9 "Wn — . - - m 
— A TIE — —.. . UTI IRR IPINRT AD 3 RE | _ 
fg oo > note, "=... Ew. NV - A ES. en af. aaa s. — « 

- — N * - 4 b x + % 
2 = oa — A 4 » . * 1 . * — a * — = — 2 * * * + 4 * 4 - = N - ö 2 ® 
us 2 . r rl ” 
— 


＋ — 
r ' N — — 2 A 
— — — 7 5 1 
= — = —— => — — 
* — -— 2 © wet 7 . 
TE = - —— — 


_— = 
— 2 _ 


as Summary of the Roman Law. | 
the better to prevent fraud and confuſion. The 
number of theſe bridges in the Comitia Centu- 
riata, which we are now ſpeaking of, was one 
hundred and ninety- three, according to the 


number of the centuries (but in the Comitia 


Tributa, which we ſhall afterwards give an ac- 
count of, was thirty-five). As ſoon as they had 
paſſed the bridge, they delivered their billets to 
certain officers called Rogatores, who were ſome- 
times checqued by inſpectors, who were often 
men of the firſt 1 When the people 
had given their votes they were incloſed in rails 
called Ovi lia. After a century or tribe (if in 
the Comitia Tributa) had paſſed by, their votes, 
which had been marked with dots or points, 
were caſt up; the tablets alſo were probably 
numbered as tallies, and this was called Diri- 
mere ſuſfragia. The law, thus paſſed, was 
confirmed by the oaths of the citizens, and 
then engraved on copper, and laid up in the 
treaſury in the temple of Saturn, The laws 
were generally called by the name of the pro- 


poſer or propoſers, though ſometimes from the 


occaſion. 


This is a very ſtrong proof, that perſonal ſervice was by 
far the greateſt claim that the Roman commonwealth had 
upon her members; for had ſhe demanded any conſider- 
able taxes, thoſe who had contributed largely to pay them, 
would certainly heve inſiſted on their ſhare in that govern- 
ment they helped to ſupport, without any conſideration of 
their being diſqualified for the army, 


Plebiſcitum, 
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* 
Plebiſcitum. 


HE Plebiſcitum was a decree of the 


people propoſed to them by a tribune i, 
in the Comitia Tributa k, at which aſſembly the 
ſenators had a right to vote, but were not ob- 


liged 


i This Plebeian officer was created in the year of Rome 
260, when the common people of Rome retired to the Sa- 
cred Mount, in conſequence of the great oppreſſion of the 
patricians. At firſt they were only two in number, but in 
thirty-ſix years they were increaſed to ten, They were 
not, ſtrictly ſpeaking, magiſtrates, but guardians of the 
liberties of the peaple, for which reaſon their office was not 
ſuſpended when a dictator was created; for as the tribune 
was the protector of the people's liberties, his office at that 
time ſeemed more neceſſary than ever; but though they 
had properly no juriſdiftion, and could hold no plea, nor 
ſummons into court, yet they had their officers to ſeize and 
g@mmit to priſon ; a power which they ſometimes exerciſed 
over conſuls and cenſors, but their own perſons were ſa- 
cred, Their hgufes were open all night long, that every 
one might. have immediate acceſs to them ; and for the 
ſame reaſon they were not permitted to be abſent from 
Rome a whole day. The plebeians kept this office to them- 
ſelves, when every other was indiſcriminately exerciſed either 
by patricians or plebeians ; ſo that when any of the nobles 
was deſirous of being choſen into it, he firſt got himſelf ad- 
opted into ſome plebeian family. Their power conſiſted in 
two things, in Prohibendo and in Rogando, By virtue of the 
former they had à place in. the ſenate, but no vote; but 
by the ſingle Veto of any one of their number all proceed- 
ings Were ſtopt. In virtue of their Rogando any of them 
had a right to ſummon the people to the Comitia Tributa, 
and there propoſe a queſtion, which if it paſſed into a law, 
was called Plebiſcitum, that is, Scitum plebis. TAYLOR, 

& This aſſembly was firſt held by the people in the = 
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e jt their intereſt to call an aſſembly of the people in their 


| \ 
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liged to attendF neither had they a ſummons 
ſent them; theſe laws at firſt bound only the 
plebeians, but in the year 467, they were ex- 
tended to all the Roman people l. The Comi- 
tia Tributa and Centuriata differed in many ma- 
terial circumſtances m. 

As firſt, The Comitia Tributa was opened 
without taking the auſpices, nor could it be re- 
tarded by bad omens, and, in ſhort, required 

none 


of Coriolanus in the year of Rome 262, of which Diony ſius 
Halicar. gives the following account. 

„When the third market-day was come, there was 
„ ſach a concourſe of people from the country, as had 
* never before been known, who got poſſeſſion of the 
* Forum by break of day, The tribunes then cauſed the 
% people to aſſemble in their tribes, having before-hand 
* divided the Forum with ropes, and appointed a ſeparate 
« ſtand for each tribe. And this was the firſt time the 
people of Rome was ever aſſembled in tribes to give their 
© votes. This the patricians violently oppoſed and in- 
* fiſted on theiy aſſembling the people in their ceaturies 
& according to the eſtabliſhed cuſtom.” 

Then follows a particular account of the manger of hold- 
ing the Comitia Centuriata, in the manner it has been re- 
lated, and then he adds: 

* The advocates therefore of Marcius deſired that this 
* kind of aſſembly, founded on the poſſeſſions of the citi- 
* zens, might be called, from an expectation that he might 
poſſibly be acquitted upon the firſt call by the ninety- 
« eight centuries; if not, at leaſt upon the ſecond or third. 
& On the other ſide, the tribunes ſuſpecting this, thought 


#* tribes, and to impower that kind of aſſembly to decide 
« this cauſe; to the end, that neither the poor might be 
« in a worſe condition than the rich, nor the light-armed 
5 men be placed in a leſs honourable ſtation than the heavy- 

6 armed, 


3 
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none of thoſe religious ceremonies which at- 


tended the Centuriata. 
Secondly, In the Centuriata the ſenate were 


conſulted, and had a negative, | in the Tributa 
they had not. 
Thirdly, 


« armed, nor the body of the people, by being thrown off 
« to the laſt calls, ſtand excluded from an equality of ſuf- 
frage; but that all the citizens might be equal in their 
votes, and equal in their ranks, and at one call give 
« their votes in their tribes, The claim of the tribunes 
« ſeemed-to be the beſt founded, becauſe they contended 
* that the tribunal of the people ought to be a popular, not 
% an oligarchical tribunal, and that the cognizance of 
* crimes committed againſt the commonwealth ought to 
% be common to all.“ 

In proceſs of time the Plebs, ſtill making head, got 
other branches of the adminiſtration within the reach of 
theſe popular aſſemblies. It was to the turbulęncy of Pub- 
lilius Valero, 4. U. C. 282. a very factious tribune, that 
this complete eſtabliſhment was owing. A law of his pro- 
poſing conveyed to them the power of chooſing their own 
officers and the inferior magiſtrates. 

* In the mean time Valero and the other two tribunes, 
i impatient of any longer delay, propoſed again the law 
* which they had nat been able to get enacted the year 
before (namely concerning the election of the tribunes, 
* by which that election was to be transferred from the aſ- 
« ſemblies of the centuries to the aſſemblies of the tribes) 
% with this addition, that the ædiles ſhould alſo be choſen 
in the ſame Comitia, and that every thing elle that was 
* to be done and enacted by the people, ſhould be de- 
* termined in the ſame manner by the members of the 
** tribes.” Dion. HaLIcas. 

m In order to render the reſolutions taken in the aſ- 
* ſemblies of the Curie valid, it was neceſſary that the 
* ſenate ſhould make the previous order, and that the 

people, voting in their Curiæ, ſhould confirm it, and 

| that, 


4 


96 ÞA Summary of the Roman Lats. 


Thirdly, The Tributa could not take eog - 
nizance of capital crimes, their puniſhments 
never extending beyond fine and baniſhment, 

Fourthly, The great officers of the ſtate were 
choſe in the Centuriata, the inferior ones in 
the Tributa. | 

Fifthly, The Centuriata expreſſed only the 
ſentiments of thoſe of the firſt rank, the Tributa 
of every Roman indiſcriminately. t | 

Sixthly, In the place where they were held, 
The Tributa were often held in the Campus 
Martius, the Prata Flaminia, in the Forum, the 
Capitol, &c. and ſeveral unconſecrated places; 
but the Camitia Centuriata muſt be held within 
the Pomerium, where the auſpices could be 
taken, 


ce that, after both tlleſe, the heavenly Ggns and auſpices 
t ſhould not oppoſe it; whereas, in the aſſemblies of the 
** tribes, neither the previous order of the ſenate was ne- 
* ceſſary, nor the ratification of the holy rites and au- 
te ſpices, but only that the reſolutions there taken ſhould 
* be finally determined by the members of the tribes ig 
* one day,” 


Senatus 


. the Roman Law. 97 


Senatus Conſultum. 


tion ſhould comptehend the three dif- 
ferent forms of government, allotted the regal 
power to himſelf and his ſucceſſors, the ari- 
ſtocracy was preſerved in the ſenate, and the 
democracy in the people in general, who had 
a right in three very important branches of 
the government, legiſlation, declaring war and 
peace, and election of magiſtrates; but ſtill they 
were ſubject to the conſtraint of the ſenate, as 
we learn from the following paſſage in Dion. 
Halicar. To the people he granted theſe 
« three privileges; to chuſe magiſtrates; to en- 
« act laws; and to determine concerning war, 
«* when propoſed by the king. But even in theſe 


e points their power was not without controul 


e the concurrence of the ſenate being neceſ- 
% fary to give a ſanction to their determina- 
tions m.“ So that we may ſay, that at the 
eſtabliſhment of the Roman government the 


m The Roman conſtitution, in the great articles of le- 
giſlation, may not improperly be compared to the condition 
of guardian and minor in the Roman law ; when the pro- 
perty of the freehold, the dominium, was in the minor, but 
no act of his could be good, unless confirmed by the au- 
thority of his guardian. Thus, the Inßerium or Majeſtat 
was properly in the people (looking upon this ſyſtem of 
government purely democratical) yet the Auctoritat was as 
Properly in the ſenate, TAYLOR. 


G Senatus 


OMULUS intending that his conſtitu- 
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Senatus Conſulta were ratifications of thoſe laws 
which the people had made, But it is not to 
be imagined, that during the long ſtruggle for 

wer which there was between the patricians 
and plebeians, that they ſhouſd always remain 
exactly the ſame either in authority or form, 
Accordingly we find, that they frequently va- 
ried, ſometimes they preceded the votes of the 

ople who deliberated upon what the ſenate 
bad reſolved; at other times the ſenate rati- 
fied what the people had voted in their Comi- 
tia : the power of the ſenate was greatly abridg- 
ed by the inſtitution of the Comitza Tributa, in 
which the ſenate had no negative; and more ſo 
by a law which paſſed in the year 415, by 
which the ſenate were obliged to give their 


ſanction v to thoſe laws which were to be pro- 


poſed in the  Comztia of centuries, before the 
votes were collected. After the power of the 


ſenate was thus abridged, their ratification was 


ſometimes forced from them; at others, the 
laws were put in execution without it, or there 
was a clauſe in the bill that they ſhould be 


obliged to conſent o. But this is not all that is 
meant 


The words of Livy, from whence this is taken, are 
theſe; Patres ante initum ſuffragium auttores fierent. 

* Theſe conſiderations lead us to ſpeak of an expedient 
which the ſenate would often practiſe under theſe unfa- 


vourable circumſtances, and to illuſtrate a paſſage or tuo 


relative to this very queſtion in Livy, 
Patres ita gratiam ineunt, poteſtate populo permiſſa, ut 


n plus darent juris quam retinerent. Degreverunt enim, 


1. 
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meant by the Senatus Conſulta p, for they were 


alſo the orders, votes, or reſolutions of that 
body which belonged to their particular depart- 
ment, and which the other part of the people 


ut cum populus regem juſſiſet, id fic ratum er, # patres | 


autres fierent : hodieque in legibus magiſtratiſque rogandis 
»ſurpatur idem jus, vi adembta. Priuſquam populus ſuf- 
* ineat, in incertum Camitiorum eventum, patres auc- 
toret unt. | 

Uſurpare jus, vi adempta, is to claim or make a ſhew of 
a right, though we are reſtrained or denied the proper 
execution and fruit of it, Solennibus quibuſdam perattis tef- 
tari jus, etſi uti eo, exſequi prohibearis, it is uſual to claim 
a title without the effective exerciſe of it, in order to pre- 
vent non-uſage. Uſurpatio therefore in Livy is, what Ta- 
citus calls the image of power, whereas Vis is the power 
itſelf. Tiberius vim principatus ſibi firmans imaginem an- 
tiquitatis ſenatui præbebat. So Tully diſtinguiſhes be- 
tween the Vera Comitia Curiata, and thoſe ad ſpeciem at- 
que ad uſurpationem vetuſtatis adumbrata. Uſurpatio ef 
2 interruptio, when an act is done to prevent pre- 

iption. Thus, Si mulier trinoctium uſurpandi cauſa ab- 
eſet, it would defeat the huſband's right, who claimed 
ex uſu, | N Ee. 

Again, by Incertum Comitiorum eventum, in the foregoing 
paſſage of Livy, may poſlibly be underſtood, that the ſe- 
vate would frequently paſs a vote in their council (before 
they knew which way the people would vote) that, what- 
ever the people ſhould conclude, ſhould be eſteemed firm 
and valid. The ſenate therefore, Uſurpandi juris cauja, 
would frequently, by their decrees, enact the ſame laws as 
the people did in their Comitia, whence frequently the ſame 
diſpoſition of law is ſometimes ſaid by the ancients to pro- 
ceed-ex Plebifcito, at other times ex Senatus Conſulto. 

i TarLoRx. 

? Obſerve, that poſſibly every inſtance of this diminution 
of the ſenatorial power might not regard the matter of le- 
Pllation, but of their elections. TATLOR. 
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never diſputed ; the firſt and principal of which 
was the entruſting of the conſul with unlimited 
authority to provide ſor the publie ſecurity, by 
meaſures unappealable and uncontroulable d. 
To this claſs may be referred their care of the 
exchequer, the public money, and of embaſſies. 
Nor is it improper to attribute the notion of a de- 
natus Conſultum to the ſe acts of their indiſputable 
juriſdiction, as well as to thoſe inſtances of their 
interpoſition in the public laws of their coun- 
try, which have been conſideting above. And 
it is to be obſerved, that the Senatus Conſulta had 
more of law in them aſter the republic than 
before; for thoſe of the former period are ra- 
ther acts of magiſtrates than legiſlators; like 
edicts or proclamations to invigorate the exe- 
cution of law, and to guard the public peace; 
and that it is not unlikely that theſe are what 
ſome writers have agreed to call by the name 
of Scnatus Conſulta private; thoſe who would 
diſtinguiſh them from each other by Senatus 
Conſulta and Senatus Decreta, do it, I appre- 
hend, without any reaſon or authority. By 
Senatus Authoritas is meant a reſolution of the 
ſenate which loſt its executive force by the ne- 
ative of the tribune, or any other occurrence 
which might defeat its activity. 


Dent operam conſules ne quid reſpublica detrimenti ca- 


piat, This was properly called Senatus Conſultum ultime 
neceſſi tatis, | 


Upon 
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«Upon the whole, the Senatus Conſulta of the 


Romans, as far as we are concerned in the en- 
quiry, are of three ſorts : 

Firſt, Orders, votes, or reſolutions of that 
body, in affairs which belonged to their parti- 
cular conſideration. 1 | | 

Secondly, Such acts of the ſenate as tended 
to ratify and confirm the acts of the people. 

Thirdly, Under the new period of the Ro 
man emperors, they were the only remains of 
jegiſlation that Auguſtus left in the hands of 
his ſubjects, 


— 


— 


Prætors Edidls . 


4 office of prztor * was erected A. U. 
387: his buſineſs was to do juſtice be- 
tween the citizens in the conſuls abſence. In 
the year 511 another prætor was added, who 
was to do juſtice between citizens and aliens, 
or aliens only; this prætor was called Pretor 

peregrinus ; 


r Theſe ware called Jus honorarium, ab honore judicis, 
all offices conferring honour on thoſe who bear them. 

* This name originally ſignified any principal magiſtrate, 
whether civil or military, and comes from præeundo, both 
conſuls and generals having that name given them by the 
pureſt Roman writers. It is obſervable, that the Greek 
writers, who have treated of the Roman affairs, call the 

. G 3 Pra tor 
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peregrinus t; their number was afterwards i in- 
creaſed to ſixteen. Their juriſdiction did not 
extend to life and death v, but was confined to 
civil cauſes; at leaſt, if ſome of the additional 
prætors appear to be engaged in criminal pro- 
ceſſes, yet the original prætor, called Prætor 
Primus, Major, Maximus, was always con- 
tined to his proper juriſdiction, which was 
more of equity than common law proceeding. 
And therefore this part of the Roman law was 
diſtinguiſhed from the Jus civile ſeriptum, and 


prztor ETPATHTOE, though his adminiſtration was pure- 
ly civil and juridical, At firſt it was intended that he 
ſhould always be a patrician, which the plebeians had con- 
tented to, in conſequence of one of the conſuls being allowed 
to be choſe ont of their body ; but the office was not long 
confined to that order, for A. U 416. Q. Publilius Philo 
was taken from the plebeians, though the office was ori- 
winaliy contrived by the patricians, and intended to be 
reſerved to their order, as a balance to the plebeians having 
procured a permiſſion to chuſe one of the conſuls out of 
their dun body. The pretence indeed was, that there 
might br ſomebody to do juſtice between citizen and citi- 
zen in the conſul's abſence. TAYLOR. 

The Prator Peregrinus was copied from the Athenians 
who had juſt ſuch an officer, and what was remarkable, 
was called by them TTeaeuarx;;. It ſometimes happened 
at Rome, that the ſame periou enjoyed both offices to- 
vether. "TAYLOR. 

v This authority reſted at fiſt in the kings of Rome, 
at the extinction of that dignity it was transferred to the 
con ul, till the people aſſumed it, by the Lex Valeria, who 
then, as emergencies aroſe, delegated it ro an extraordi- 
nary and tem porary « officer called Queſtar Parricidii. 


TAYLOR. 


72 
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as we diſtinguiſh between law and equity, fo 
the Romans had their Actiones civiles & præ- 
toric. The office of the prætor is thus ſet 
forth in the Digeſt and Inſtitutes, where he is 
called Cuſtos, non conditor legis— Fudicia exercere 
poturt, Jus facere non potuit Dicendi, non con- 
dendi Juris poteſtatem habuit— * e. ſupplere, 
interpretari, mitigare jus civi e potuit—Mutare 
vel tollere non potuit x, The prætor's edicts 
were certain rules and forms publiſhed by him 
at the beginning of his office, ſignifying the 
method by which he bound himſelf to admi- 
niſter juſtice that year. Theſe edits laſted 
only one year y, the date of the magiſtrates of- 
hce ; but ſeveral of them, from their utility, 
were adopted by their ſucceſſors z, aud were 
alſo carried into the n. to ſerve as laws 
there. 

Prætors often abuſing their power, and not 
determining cauſes agreeable to their own edicts, 
there was a law paſſed that prætors ſhould 
judge, Edictis perpetuis; not everlaſting, fram 
prætor to prætor, but uninterrupted and inva- 
riable during their magiſtracy. Thus the Jus 
Pretorium gained a conſiſtency, and was raiſed 


* For inſtance, he could not appoint an heir, for heres is 
dmminus, and nothing but law could give dominion; but 
his power extended ſo far as to put thoſe perſons in poſleſ- 
Gon of the BONA, who, according to the civil law, could 
not by any means be admitted as heirs, TayLoR. 

And therefore called by Tully, Leges Annue. 
TarLes, 
2 Such were called Edicta tran/latia. TAYLOR, 


G 4 
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to that repute, that the ſtudy of the law began 
with the Perpetual Edits, not the Twelve 
Tables, Hadrian's perpetual edict was intend- 
ed by him as a Corpus Juris civilis, and was 
quite different from the prator's edicts; not 
only the prætors, but alſo the conſuls, cenſors, 
quæſtors, and ædiles, had their edicts. In ſhort, 
all who exerciſed any juriſdiction had them. 

The buſineſs of the ædiles related to weights, 
meaſures, buildings, ſhews, nuſances, Cc. and 
their edicts referred to theſe matters, and were 
like the Leges Cenſoriæ, precepts of office. 


Rejpon a Prudentum. 


N the firſt period of the Roman law the 
I Reſponſa Prudentum were little more than 
the opinions of lawyers upon queſtions of. law, 
No judge was tied down to their deciſions ; 
their reſponſes were not under ſeal; and this 
privilege lay open to as many as liked it 2, 


+ Before the time of Auguſtus no perſons were particu- 
larly appointed by authority to give reſponſes publicly, but 
whelocver had ſufficient confidence in his abilities as a 
lawyer gave them to whoever came to conſult with him. 
Auguſtus was the firſt who enacted that no perſons ſhould 
pive Reſponſa without they were authorized by him for 


that purpoſe, 
28 Auguſtus 
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Auguſtus introduced a new practice: by his 
appointment particular lawyers were ſelected 
for this purpoſe, and eſtabliſhed by his patent 
or authority. By which means he greatly re- 
duced the number, gave a credit to the pro- 
feſſion, and ordered that their opinions ſhould 
be law in the courts of juſtice. | 

The origin of theſe Reſponſes was the di- 
ſtinction of the Roman citizens into Patricians 
and Plebeians; exactly in the ame manner as 
the Athenian Evrartgdai, or thoſe of a better 
rank, were the guardians and protectors of the 
lower ſort, and had it in charge, among other 
things, to explain their laws and rights; fo 
here alſo the patricians, having all the know- 
ledge of the conſtitution, were to take care of 
the people's rights and private intereſts, to give 
them their advice and protection gratis, and 
were therefore called Patrons. The others 
again owed them reciprocal ſervices, as to re- 
deem them from captivity, to portion their 
daughters, and were called Clients; and hence 
the duty which a client owed his patron was 
next to that filial duty which was owing from 
children to their parents. And not -only pri- 
vate people, but even colleges and companies, 
and foreign cities, had their patrons or agents. 
to manage and negotiate for them. 

In proceſs of time what was originally meant 
for a duty became a trade or a profeſſion. For 
as theſe were in a manner the only lawyers, 
they ſerved others beſides their own immadiate 

| . dependants 
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dependants, and took pay for their advice: and 
this gave occaſion afterwards to the Lex Cincia, 
to moderate and reſtrain unreaſonable fees to 
counſel. | 
Their buſineſs principally aroſe from the ob- 
ſcurity of the Twelve Tables which called for 
the help of underſtanding men, or the Diſpu- 
tatio Fort, ſo that they ſeem to amount to. what 
we call precedents or reports e. | 
From the opinion which the people conceiv- 
ed of their patrons abilities, and from their ac- 
quieſcence in thoſe determinations, it was that 
the Roman law found a conſiderable addition 
by their explaining, illuſtrating, and ſupplying 
the old law; and that we frequently read in 
the books, how much the Roman ſyſtem is 
made up of what neither their original Tables, 
the law of the land, their prætors edicts, &c. 
knew any thing of, but the authority which 
they properly had to conſtitute law was the 
ſanction which they firſt received from Au- 
guſtus, which was revived by Hadrian, and com- 
pletely eſtabliſhed by the conſtitutions of Theo- 
doſius and Juſtinian. 


There is certainly this in common to them both, that 
they are the determinations of lawyers to explain law; but 
there is this material difference between them, that our 
precedents owe their authority to their being the judgment 
of the court, whereas theſe Reſponſa, though admitted as 
law, were nothing more than the private opinion of parti- 
cular lawyers, 


Imperial 
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Imperial Conſtitutions. 


| HE people of Rome, by too great a 
| defire of enlarging their liberties, loſt 
them where they leaſt expected it. The 
commons, in -order to oppreſs the patricians, 
gave themſelves up into the hands of deſign- 
ing and very enterprizing leaders, men of 
moſt unbounded ambition; ſuch were Sylla, 
Cinna, and Marius, ſuch Cataline, Craſſus, 
Pompey, Cæſar, Lepidus, Anthony, and laſtly, 
that conſummate politician Auguſtus Cæſar, 
who cloſed the ſcene, and put an end to the 
liberty of Rome; theſe all of them availed 
themſelves of the powers given them by one 
party, and of the advantages they gained by 
the reduction of the other, till both were com- 
pletely enſlaved. Julius was the firſt who car- 
ried this point to any degree of ſovereignty ; his 
heir and ſucceſſor, having got rid of the rivals 
of his power, made himſelf ſole maſter of his 
country, and delivered a new kind of govern- 
ment to his ſucceſſors; and this new kind of 
government was ſomething of a military turn. 
The term Imperator which Julius had alſo made 
uſe of before him, did not put them in mind 
of the loſs of their liberty, but the ſucceſs of 
their arms, A nation of ſoldiers thought not 
much of a compliment they had often made 
their general before, nor did they diſcern an 
e emperor 
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emperor under Inperator. As Julius Caſa" 
moſt probably owed his ruin to his aſſuming 
the title of Pe- petual Dictator, Auguſtus was 
very careful to obviate all ſuſpicions of aiming 
at perpetual power, for he took care to have 
his power renewed to him from time to time, 
and managed with that addreſs, that he never 
appeared to ſeek it for his own fake, but al- 
ways when preſſed by the fenate or people, for 
theirs. When he was called Princeps, it was a 
word that had been in uſe under the republic, 
as in the caſe of Princeps Senatus, ſo that the 
emperor was in appearance no more than the 
firſt man in the city. Pater patriæ was an- 
other appellation by which the emperors in- 
tended to expreſs an authority, but an affec- 
tionate one; and that they ufed it to put them- 
ſelves in mind, and to declare to others, how 
much the public was their concern, and how 
dear it ought to be to them. But as theſe titles 
carried but little juriſdiction, Auguſtus aſſumed 
all others which were ſerviceable to his pur- 
poſe, and which the Roman ear had been ac- 
cuſtomed to; for in the infancy of this new 
government the Romans were fond of looking 
upon cheir old one, not as aboliſhed, but pro- 
tected and preſerved to them; the ancient form 
ſtill reſiding in their ſeveral magiſtracies, all 
of which were held by their prince, ſo that his 
commands were not conſidered as the abſolute 
will of a particular perſon, but as the acts of 
divers magiſtrates in conjunction. 8 
too 
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took the conſulate ſometimes to himſelf, ſome- 
times in partnerſhip, ſometimes for a ſhort ſea- 
ſon, ſometimes for a longer period, as beſt 
ſuited his intentions; but he was perpetual pro- 
conſul, which gave him juriſdiction where-ever 
he went, and raiſed his authority very high. 
As Pontifex Maximus he put himſelf at the 
head of religious affairs, and as Augur, he 
ſoothed the populace, who were fond of hav- 
ing every thing done auſprcato & more majorum. 

The Tribunitia Poteſias was very agreeable 
upon account of its weight and authority; and 
again, becauſe it put him at the head of the 
commons; and laſtly, becauſe it added ſome 
ſecurity to his perſon ; but he held the office as 
it were in commiſſion; for the ſupreme magi- 
ſtrate was ſuppoſed to be a patrician, though he 
might happen to be a plebeian. Under this 
new form of government, Auguſtus for ſome 
time preſerved” the ſhew of the Leges and Ple- 
biſcita: but it was only the ſhew; for the 
Roman legiſlation, at this juncture, took a new 
face, and the breath of the emperor abſolutely 
became law ; for when he had gained his point, 
in his ſixth conſulate, he aſſumed the legiſ- 
lative power, and thus a final period was put 
to the Leges and Plebiſcita to all effectual pur- 
poſe, and no more is heard of them in the 
Roman hiſtory, But the form of the Senatus 
Conſulta was ſtill preſerved, which may be 
called the ſecond period of the Senatus Conſulta; 
but it was nothing more than the form; for 


the 
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the ſenate was firſt made acquainted with the 
will of the emperor ; and this was done 
an oration which he himſelf made to them, 
or the quæſtor e recited for him; upon the 
oration of the prince was formed the decree 
of the ſenate, which was generally affixed 
to it. The laſt ſtate of the Senatus Conſulta. 
was when the emperor publiſhed an edict for 
their obſervance ; but in proceſs of time the 
edit was publiſhed without the Senatus Con- 
ſulta. This period is generally fixed in the 
time of Hadrian, not but that the Senatus Con- 
ſulta were in being, but with very little autho- 
rity, as low as Juſtinian, but under Leo they 
were ſunk into nothing. 


EDICT S. 


Edicts are of three ſorts, either Epiſto/e, 
Decreta, or Edicts properly fo called; the firlt, 
and ſecond were law at the inſtance of the par- 
ties; the third proceeded from the will of the. 
empire. 

Epiſtolæ, or reſcripts of the emperor d, by 
theſe he gave anſwers when he was applied to 


for his judgment and deciſion, both at Eur 
an 


The Quæſtor formerly had the finances for his depart- 
ment; but his office ſhifting under the emperors, we find 
him ab intimis Conſiliis, the mouth of the ſovereign, of 
great rank and very high in the adminiſtration. TAvTLox. 

d Many of theſe Reſcripts were ſo very partial, that Ma- 
erinus, who was emperor A. D. 217, kad a deſign to = 

2 - 
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and from the provinces. This application was 

made per Epiſtolas vel Libellos ſupplices, called 

alſo Preces. | 
Decreta. 


Theſe were ſentences in court, or decrees in 
judgment, and according to the practice which 
{till prevails, were either interlocutory, ſuch as 
related to any point of incidental law that' 
might occur in the courſe of the proceſs ; ot 
definitive, ſuch as determined upon the merit 
of the cauſe. wy 

Edita, | 

Are mere voluntary conſtitutions, and di- 
rected to general uſe, which therefore being, 
moſt ſtrictly univerſal law, are called Lex Egjc- 
talis. They differ from Reſcripts as not being, 
referred in anſwers ; from decrees, as not given 
in judgment, and from both, as not ariſing 
from ſolicitation. * 1 4% nfl 

Mandates are diſtinguiſhed from edicts, as 
being more confined, and directed to particu- 
lar perſons: properly ſpeaking, they are inſtruco- 
tions, and generally private ones given by the 
emperor to his lieutenants and officers. 

To theſe may be added interpretation, which 
belonged to the emperor alone. 

Conſtitutions are either general or ſpecial ; 
by ſpecial are meant Privilegia, which relate 


al his predeceſſors reſcripts of their authority; ſaying, 
It was a ſhame that the ignorant caprices of a Commodus 
or Caracalla ſhould be held to be law.” TarLoR. 


to 
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to one perſon or one body corporate only e. 
Privileges are either real or perſonal. 

Real privileges are ſuch as are granted to 
cities, as immunities, &c. or granted, Intuitu 
ret vel cauſe non perſone, as the privilege at- 
tending an executorſhip, of firſt diſcharging the 
funeral debts. Perſonal privileges are ſuch as 
the emperor grants to particular perſons. Of 
theſe there are three ſorts. 

_ Firſt, An immunity from any public duty or 
aſſeſſment, for ſome ſervice performed. 

Secondly, A reſpite of puniſhment incurred, 

Thirdly, A private law made to puniſh f 
any. one, when the general law would not take 
place; ſuch was the laws which Pompey 
brought againſt Milo, and Clodius againſt 
Cicero. 


* Privileges are more frequent In abſolute governments 
than in republics, for the law of the Twelve Tables was, 
PRIVILEGIA NE IRROGANTOR. Thus Cicero: Ve- 
tant leges ſacratæ, vetant Duadecim Tabulæ, ſeges privatis 
Fomintbus irrogari ; and it was a law of Solon's, to make 
no rule but what took in all men indifferently, 

| TAYLOR, 

f For obſerve, that privileges are not always on the 
fair ſide, Privilegia ſunt vel favorabilia vel odigſa. 

TAYLOR. 
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Lex Regia. 


HIS is the name of that inſtrument* by 
which the Roman people, in the time 
of Veſpaſian, formally gave up at once to the 
emperor all their rights and privileges, and all 
that power, and all that authority which Au- 
guſtus had before uſurped by degrees, as we 

have already ſeen. 


It was about the time of the Antonines, when the Ro- 
mans became more reconciled to the name of king, that 
this inſtrument was called Lex Regia. TAYLOR. 


Cuſtom 8. 
ND firſt of the nature, power, and prin- 


ciple of cuſtom, or unwritten law. 
Secondly, The reaſons upon which it is 


founded. | 
$ Cuſtom is thus deſcribed in the lH: 


Jus moribus conſtitutum. 
quod fine ſcripto venit. 
moribus inductum. 
qued rebus ipſit & factit populus probavit. 
per annos plures confirmatum. 
Tacita civium conſenſu, &c. 
Law is written cuſtom, Cuſtom is unwritten law, ſays 


the Scholiaſt on 5 


Thirdly, 
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Thirdly, 'Of ſome corollaries which may be 
deduced from thaſe reflections in regard to its 
efficacy and operations. | 

By cuſtom then is meant a long and conti- 
nued practice, a law not written or expreſſed, 
but the will and ſenſe of a people, gathered 
from a long and invariat:le continuance in one 
kind of procedure. And though law and cuſ- 
tom, are uſually diſtinguiſhed by Lex ſtriptuts 
and Non ſcriptum, yet the formal ratio does 
not conſiſt in one being written and thewther 
not. For there may be unwritten law, which 
yet ſhall not be cuſtom, and there may be 
cuſtom, and yet not unwritten. 

The civil laws of the Spartans b were ne- 
ver committed to writing: nay, it was a law 
amongſt them that they ſhould not, And the 
Grand Cuſtumier of Normandy, the feudal 
laws, and others, though cuſtoms, were writ- 
ten. Thus, in England, the common law is the 
cuſtom of the country, though naw reduced to 
writing. The true, exact, and eſſential dit- 
ference between law and cuſtom is the autho- 
rity which enacts them. The will of the 


h That theſe were laws, and not cuſtom, will be evident 
when we confider, that the will of the ſovereign was the 
authority by which they-prevailed. Their conſtitution or 
appointment was one preciſe or determinate fact. Their 
date alſo was well aſcertained and notorious, And laſt of all 
they gathered not their ſtrength from longevity and unin- 
terupted practice, but were as authoritative in their firſt 
period as in their laſt; ali which conſiderations are not re- 
concilcable to our ideas of cuſtom, TarLok. 
Prince, 
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prince, the expreſs direction of the people, or 
the proper power of legiſlation, wherever re- 
fiding, is what determines the one, and the 
Tacita civium conventio, the ſilent conſent of 
the citizens, joined with a long and conſtant 
exerciſe, is the foundation of the other. This 
therefore ſpeaks itſelf in public practice; and 
the former is ſignified by ſome other method 
'of declaration : generally by writing, whence 
it is called written ; which name would take 
place although the law ſhould only be pro- 
claimed by a herald i. The law of cuſtom, 
therefore, thus conſtituted, is called Jus mori- 
bus conſtitutum, a law founded on the manners 
of the people. It is neceſſary that cuſtom, to 
gain the authority of a law, ſhould be of ſome 
continuance ; but what continuance ſhall be 
fufficient is very often the buſineſs of cuſtom 
itſelf, and ſometimes the act of the judge to 
determine. | | 
Preſcription differs ſomething from cuſ- 
tom in the Engliſh law, inaſmuch as cuſtom 
is local and applicable to what has prevail- 
ed time out of mind, in ſuch or ſuch a di- 
ſtrict, whereas preſcription on the other hand 
is always a perſonal title which one particular 
perſon may have acquired to any right or pro- 


i Plutarch applies the very terms ye vou, to Lycur- 
gus, though one of his laws was, that the laws ſhould not 
be committed to writing. 


H 2 perty 
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perty by long ufage and general acquieſcence, 
which he is to plead againſt the diſturber k. 
Secondly, The authority on which cuſtom is 
founded is the will, the pleaſure, and fatisfac- 
tion of thoſe who have come into it, which 
cannot be better expreſſed, than by their hav- 
ing continually permitted it to take place. 
Thirdly, In regard to the efficacy of cuſtom, 
1. The power of all law is from the expreſs 
will, and that of cuſtom from the ſuppoſed will 
of the legiſlator. 2. The efficacy of cuſtom is 
to ſtand for law and operate like it. 3. All 
diſputes about cuſtom are diſputes about fact. 
Facts muſt be proved, and their antiquity, 
uniformity, continuance, and uninterruption 
ſupported. 4. Cuſtom muſt be founded on 
reaſon. F. Cuſtom is a good interpreter of 
the law. 6. Cuſtom is moſt prevalent when 
eſtabliſhed by a legal deciſion. 7. Cuſtom can 
ſet alide a former law, but then it muſt be a 
general, not a ou or particular cuſtom, 8. 


& Another conſiderable difference is, that to eſtzbliſh a 
cuſtom it mult be immemorial, whereof the memory of man 
knoweth not to the contrary, as is, I think, the form in our 
pleadings ; whereas preſcription ariſes from a certain fixt 
time ſettled by law, and is different upon different occa- 
ſions; and therefore the maxim which Dr. Taylor ad- 
vances, that cuſtom can fer aſide a former law, cannot ex- 
tend to England, becauſe the very admitting the law which 
it is ſappoſed to abrogate, is to acknowlege that the cuſ- 
tom has not been for time immemorial without inter · 


million, 
Cuſtom 
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Cuſtom may be ſet aſide by a new law, by the 


revival of an old one. Or, laſtly, by contrary 
practice and diſuſe. 


Perſons |. 
HE great diſtinction of mankind ſtands 
thus: | 
Status 
Naturalis Crvilis 
Naſcituri. Nati. Libertatis. Civitatig. ful. 


That is, a man's condition, ſtate, or quality, is 
either what he received from nature, or ſome 
arbitrary diſpoſition of man. In a civil conſi- 
deration men are divided into maſters and llaves, 


In the eye of the civil law a ſlave was not allowed to 
be Perſona though he was Homo. 

Perſona (as ſome think) originally ſignified that part or 
character which every man acted upon the ſtage of life, and 
was afterwards applied to the maſk the actors wore. So 
Lactantius, Alia eft perſona domini, alia judicit. So Ci- 
cero, Nife vero me unum vis ferum, preter ceteros, me 
aſperum, me inhumanum exiſtimari,— Hanc mihi tu, ft 
propter res meas geſtas, imponis in omni vita mea perſonam, 
Torquate, vehementer erras. Me natura, miſericordem, pa- 
tria ſeverum : crudelem nec patria nec natura eſſe voluit. 
Denique iſtam ipſam perſonam vehementem & acrem, quam 
mihi tum tempus & reſp. impoſuit, jam voluntas & natura 
ißhſa detraxit, But Perſona at laſt came to be confounded 
with Homo. TAYLOR, 74/2 
H 3 citizens 
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citizens and ftrangers, fathers and fons ; all 
which differ in their rights and relations. With 
regard to Naſcituri, the Fraftus or Spes Ven- 
tris, children in the womb, the rule of làw is, 
that, as to any benefit or emolument, they are 
to be conſidered as already born. Hence the 
general rule of never capitally puniſhing or tor- 
turing a woman with child ; but this was the 
tenderneſs of the later law.. For as the Roman 
lawyers long adhered to the notions of the 
Stoics, they held that an embryo was Portio 
mulieris & viſcerum, and hence allowed very 
extravagant powers to the parents over concep- 
tions, and even of expoſing the child after it was 
born. We come in the next place to conſider 


Natos ; and that with reſpect to ſex and age. 
Sex. 


With regard to ſex the Roman law has given 
. the males ſeveral privileges over the females; 
but the reſtraints which theſe are laid under 
ought to be conſidered as indulgences to the 
real imbecillity of their nature, not as encroach- 
ments on their liberty. In this light we are 
to conſider their not being permitted to be ſure- 
ties for any one. Moreover women at Rome 
were removed from all magiſtracies and civil 
employments whatſoever, and were under a 
kind of perpetual guardianſhip m, even under 


coverture, 


In Greece the women could ſcarce do one ſingle act 
without the intervention of a tutor or guardian, who was 
cal 
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coverture, except only where the wife did con- 
venire in manum mariti, and was in manu & 
mancipio mariti, and eonſequently was in all 
reſpects Fila fam. in which cafe only this Tu- 
tela did tranfire in tutelam maritalem; in all 
other inſtances ſhe continued under the fame 
guardianſhip as before, But this perpetual tu- 
telage wore away in time by the Lex Julia and 


called xvgrog (which was alſo the ordinary word for guar- 
dian in general) who was generally her next relation; her 
own ſon, if he was of age, as we learn from Demoſthenes ; 
„Does not the law direct that the fon, when of age, 
„ ſhould be his mother's guardian.“ Thus the advice 
given by Minerva to Telemachus, on a ſuppoſition that 
Ulyſſes was dead : 

But if his ſoul has wing'd the deſtin'd flight, 

Inhabitant of deep difafirous night, 

Homeward with pious ſpeed repaſs the main, 

To the pale ſhade fonereal rites ordain : 

Plant the fair column o'er the vacant grave, 

A hero's honors let the hero have. 

Wich decent grief the royal dead deplor'd, 

For the chaſte queen ſelect an equal lord. Pore. 
When a woman was cited into court there, the words of 
the proclamation were, N. N. and her guardian.“ Hence 
the woman to be married was with them, as with us, ſaid 
to be given away; and when ſhe made her will, her guar- 
dian not only conſented, but was a party concerned. Mera 
xveis, as WE find in the following Grecian will; When 
„ Phcebetoles and his colleagues were Ephori, this will 
% was made by Epicteta, the daughter of Grynnus, being 
of ſound mind, together with her guardian Hyperides 
the ſon of Thrafyleon.” And fo it ſtood with the Ro- 
mans; „Our anceſtors would have the women always 
under the controul of their guardians, on account of the 
* unbecillity of their judgment.“ TULLY. \ 

FEI TAYLOR, 


„ Papia 
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Papia Poppæa, which granted a freedom from 


this tutelage to free women who had had three 
children, and to Libertinæ who had had four; 
which privilege was afterwards extended even 
to thoſe who had none. Some have imagined 
that they were not admitted as evidence n in a 
court of judicature, on account of the impotence 
of the ſex, and the frailties of their underſtand- 
ing. With reſpect to wills, their teſtimony 
was not admitted ; but the reaſon was, that 
their ſex were excluded from thoſe ſolemnities 
with which wills were made; but where their 
teſtimony? was a matter of evidence, there ſeems 
no good reaſon for rejecting it. With reſpect 
to the children they were entirely under the 
power of the father ; for thoſe who were ſub 


This opinion is partly countenanced by a paſſage in 
Plutarch, where a veſtal virgin, upon ſome ſignal ſervice, 
amongſt ſome other marks of great reſpe& ſhewn her, had 
alone of all women the ſingular privilege of being admitted 
an evidence, | 0 

* At Athens women were admitted to prove the legiti- 
macy of their own children, or determine who was the 
father of the child, And at Rome the law was ſo favour- 
able to ſuppoſed legitimacy, that they would not admit the 
the ſingle teſtimony of the mother to invalidate it, even 
though ſhe was convicted of adultery. But on the other 
hand it ſeems to be the general conſent of antiquity, that 
the woman's evidence concerning the father of the child 
ſhould be always admitted ; nor was it uncomman for the 
ſon to apply to his mother when he had any doubt in this 
particular, TAYLOR, 1 

A mode of enquiry which Euſtathius much approves of, 
and gravely adds, for the mother is naturally the beſt judge 
whoſe the child is; and in ſupport of this he calls in the 
authority of Ariſtotle. 

poteſiate 
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poteſtate themſelves could not have others ſo. 
For which reaſon the term Mater- familias was 
more owing to courteſy than any real autho- 
rity ; therefore they had not the right of adop- 
tion, unleſs by the 3 favour of the 
emperor, to conſole them for the loſs of their 
children. With us a woman upon marriage 
loſes her family name, and paſſes over into 
her huſband's houſe ; upon which account ſhe 
cannot convey the honours of her father to her 
deſcendants, unleſs by particular grant or pri- 
vilege. The legal circumſtances of the ſex in 
this kingdom are chiefly confined to the con- 
templation of coverture, and the law adjudg- 
ing huſband and wife to be one perſon, will be 
a guide and rule for all conſiderations which 
attend them in that ftate, not that they are 
without many civil incapacities beſides. 


Age. 


Mankind had always different rights, conſi- 
derations, and affections with regard to age. Ser- 
vius Tullius, when he claſſed his people, divided 
the age of man into three ſtages as follows p. 

Pueritia I—I7. 
Juventus 17-46. 
Senectus 46— & deinde. 


p This diviſion ſhews plainly what Servius had in view 
when he made it; namely, to point out what part of his 
life each man was to give to the military ſervice, and is it- 
ſelf a ſufficient proof of the warlike genius and ſpirit of the 

firſt ages of Rome. 2 
| | With 
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With the canoniſts there are fix ages: 


Infantia 1— 7. 
Piueritia 714. 
Adulta Xt 8 
"C bee 1 14—28. ſec. Jus Crv. 
Juventus 28—50. 
Atas Senilis ) I 
Gravitas cer | 
Senectus 70, &c. Senium vero, ultima 


pars ſenectutis. 


The Ætas militaris , which was ſettled by 
Servius from ſeventeen to forty-fix, was thought 
too long by the ſucceeding Romans, who there- 
fore dated it from twenty-five. 


Diviſio Varromana. 


Pueritia 115. 
Adboleſcentia 15—30. 
TFuventa r 30—45. 
Senium 45 —60. 
Senectus 60, & deinceps. 
Civillans divide the age of man as follows: 
Homi nes 
— 
Minorennes Majorenles 
Impuberes. Puberes. Juvenes. Senes. 


With 


q This period was ſometimes called Juventa, quis ea 

” juvamus rempublicam, TAYLOR. 
r According to this diſtribution it is that Polibius calls 
Hiero NEOE when he was vaſt thirty, and Dion. Caſſius 
gives ©7141 019 14700 4; priiation when he was near gy 


* 
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With the Romans, a perſon at twenty-five s, 
and not till then, was called Majorennis, what 
we now mean by coming at age, which our 
law has fixed at twenty-one. This age is called 
tas robuſta, and by the lawyers' Ætus per- 
ſecta, plena, integra; and becauſe no legal act 
could be done till then, this majority, or Aras 
major, is ſometimes called tas legitima, and 
ſometimes, very properly, Status. 

tas, when alone, generally ſtands for full 
and complete age t, or what we call turned of 
fve-and-twenty ; it is ſometimes taken for a 
generation or one deſcent of mankind, which. 
is commonly ſet at thirty years v. Laſtly, 

Atlas 
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this will explain many paſſages which may otherwiſe ſeem 
harſh, So Xenopohon ſeems to be called NEANIEKOY 
at fifty. TAYLOR, 

s Their fixing this period for being at age was owi 
to a conceit of the age of man being ſettled at one hundre 
years, and fo they gave one quarter to the firſt ſtage. This 
is alluded to in the proclamation of the Ludi Seculares, 
« Aſſemble to ſee what no body here ever ſaw or will ſee 
«* again.” TAYLOR, | 

When it is uſed in a different ſenſe, the context uſu- 
ally explains the meaning of it; as, In fpenalibus judiciis 
atati ſuccurritur, where it ſignifies the ætas pupillaris, or 
that under fourteen; and, Si tutores teſtamento vobis dati 
ſunt, quanquam unus veſtrum ſue atatis factus ſit, id eff 
pupillarem atatem exceſſerit, tutela tamen veſtra ad eum 
non pertinet; where ætas is explained to mean years of 
diſcretion, "TAYLOR. 

Thus Neſtor was ſaid to have lived three ages, or 
ninety years; for Euſtathius expreſly fays, Ori yerea ur. 
TY; Tags oi Tpanorra xgoroy that an age with the antients 
was thirty years, for- that was the time whea they - 

; po 
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ZEtas is the full age or life of man, which is 
accounted one complete century. 

The great diſtinction therefore was into 
majors and minors; but minors were again 
ſubdivided. into Puberes and Impuberes ; and 
Impuberes again underw-nt a ſubdiviſion into 
Infantes and Impuberes ; thus then it ſtands upon 
upon the whole, 


1. Infantia 1— 7x, 
Minors 1 Pueritia 7 14. 
3. Pubertas 14—25. 


4+ 2 25-50. 
Majors 5 5. Virilitas 50—70. 
6. Senium 70, Gc. 


Infans is defined to be, qui nondum loquitur. 
Pueritia was divided into two parts; in males 
from ſeven to ten and a half; in females from 
ſeven to nine and a half, which was called In- 
fantiæ proxima; and the other part, to four- 


teen in males, and twelve in females, was 
called 


poſed that man was arrived at maturity, which was He- 
ſiod's opinion, when he fixes that æra for entering into the 
eonjugal ſtate ; ſo that when Homer ſays, That Neſtor 
had outlived two generations, and commanded the third,” 
he fixes his age at above threeſcore, but leaves it uncer- 
tain how far ſhort he was of ninety. | 

*The firſt period is fixed at ſeven years, according to 
ſome conceits of the old phyſicians and philoſophers, who 
were perſuaded that every period of ſeven years wrought 
ſome alteration in the human ſyſtem. TayLoR. | 

Thus Hippocrates: ** There are ſeven periods in the 
„life of man which they call ages: infancy, childhood, 
5 youth, &c. Iuſancy, which continues from the * 

3 (6 tp 


Summary ef the Roman Law. 125 


called Pubertati proxima. Puberty from fourteen 
to twenty-five, This was called /Etas adulta, 
FEtas pretexta, tas juſta. Puberty alſo was 
diſtinguiſhed into Pubertas plena & non plena. 
Pubertas plena commenced at eighteen in males, 
and fourteen in females. Theſe three periods, 
namely, infancy, and the two parts of puberty, 
were called Ætas imperfecta y. 

From the conſideration of perſons we come 
to conſider the three great relations in civil life, 


huſband 


« till the children are ſcven years old, during which time 
« they ſhed their teeth. Childhood, from thence to four - 
« teen, when ſome marks of puberty appear: puberty from 
© thence to twenty-one, when the beard grows. Youth, 
« from twenty to twenty-eight, when the whole man is 
* completely formed. Manhood, from thence to forty - 
nine. Seniority, to fifty-ſix. And laſtly, old age, which 
contains the remaining part of life.” | 
In the Engliſh law age has different effects, which 
will be well underſtood from the following paſſage from 
Dr. Blackſtone. 
The ages of male and female are different for different 
* purpoſes ; the male at twelve years old may take the oath 
« of allegiance; at fourteen is at years of diſcretion, and 
therefore may conſent. or diſagree to marriage; may 
* chooſe his guardian, and, if his diſcretion be actually 
© proved, may make his teſtament of his perſonal eſtate ; 
Nat ſeventeen may be an executor; and at twenty-one is 
„at his own diſpoſal, and may alien his lands, goods, and 
* chattels: a female, alſo, at ſeven years of age, may be 
* betrothed or given in — at nine is intitled to 
«« dower; at twelve is at years of maturity, and therefore 
may conſent or diſagree to marriage, and, if proved to 
* have ſufficient difcretion, may bequeath her perſonal 
« eſtate; at fourteen is at years of legal diſcretion, and may 
chooſe a guardian; at ſeventeen may be executrix ; and at 
„ twenty - 
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huſband and wife, father and ſon, maſter and 
ſervant. And as family ſociety is made up of 
theſe three relations, ſo civil ſociety is made up 
of ſeveral of theſe families 2. So again when 
many cities or republics form a league and have 
| a com- 


* twenty-one may diſpoſe of herſelf and her lands; fo that 
* full age in male or female is twenty-one years; which 
* age is completed on the day preceding the anniverſar 
1 of a perſon's birth, who till that time is an infant, and fo 
« ftiled in law.“ 

z 46 There are,” ſays Ariſtotle, ** two ſorts of ſocieties, 
© the greater and the lefs, the one called a city, the other 
* a family.” And this notion of the origin and progreſs of 
ſociety was generally entertained by the antients, and well 
deſcribed by many of them. 

Thus Tully : „Civil ſociety ſprings up from thoſe 
* ſeeds of it which are firſt ſown in a' parent's affection 
4 for his offspring, when the whole family is connected 
* together by the tie of huſband and wife, parent and 
© child; from thence it extends itfelf, by flow degrees, 
« beyond the limits of one houſe, and comprehends firſt 
46 relations, then friends, then neighbours, then citizens, 
% and thoſe who have one common bond of friendſhip and 
« ſociety; and laſtly, it includes all mankind.” And again, 
% As all animals have in common a natural deſire of 
F* propagating their ſpecies, the firſt ſociety is between 
4% huſband and wife, the ſecond between parent and child. 
„ Theſe compoſe one family, and have a common pro- 
« perty; this is the beginning of a city, and, as it were, 
« a ſeminary of government. Then follows the relation 
4 of brother and couſin, who, when they are too many to 
% be contained in one houſe, go out into others as into a 
% colony, and form new marriages and new alliances. 
% Theſe ſoon grow into a neighbourhood, and are the ori- 
« gin of government.” | | 
And it is admirably expreſſed by a Greck writer in Sto- 

bæus. TAYLOR. | : 
« Every 
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a common intereſt, the compound ſociety be- 
comes more compounded, as in the Achean 
league, the = council, the Helvetic 
Body, and the United Provinces. 

The firſt of theſe ſocieties is of neceſſity; fot 
the conjunction of the ſexes was intended by 
nature to continue the ſpecies, and this 
duces the firſt family relation between man and 
wife; which gives riſe to the ſecond between 
father and ſon; the third relation is founded 


« Every man is placed in the middle of many circles, 
« which entirely ſurround him; ſome of them are ſmall, 
« others are large, ſome including, others included, ac- 
« cording to their different ſituation, and poſition to each 
% other, The firſt and neareſt cirele is that which every 
one draws rqund himſelf as the center; this includes his 
own perſon, and every thing which is ſought after as 
*« conducive to its well being: this circle is the leaſt and 
« almoſt touches the center. The next in order, which 
* is further from it, and ineludes the firſt, comprehends 
Hour parents, brethren, wife, and children. The third 
takes in our uncles, aunts, grandfathers, grandmothers, 
„ nephews, nieces, and couſins. The fourth our other 
relations. Then follow in order ſtill more extenſive - 
« circles, which include, firſt, thoſe of the ſame borough, 
* then thoſe of the ſame tribe, then thoſe of the ſame city, 
* and afgerwards thoſe of neighbouring cities and the 
„ ſame nation, the laſt and greateſt, which takes in all 
« the reſt, is that which comprehends all mankind.” 


. This fine ſimile of the circle has not eſcaped Mr. Pope. 


Self-love but ſerves the virtuous mind to wake, 
As the ſmall pebble ſtirs the peaceful lake; 
The center mov'd a circle ſtraight ſucceeds, 
Another ſtill, and ſtill another ſpreads ; 
Friend, parent, neighbour, firſt it will embrace ; : 
His country next ; and next all human race, 
upon 


as Af Summary of the Roman Law. 


upon convenience. The care which is incum- 
bent on every man to take of his wife and 
children, directs him to call in the aſſiſtance of 
others, where his own {ſkill or induſtry would 
not be ſufficient, This conſideration marks 
out the duties of maſter and ſervant ;. but tho 
the Pater familias has a power over each, yet 
that power is differently circumſtanced in theſe 
three relations. The diſtinction between which 
ſhall be here pointed out in their order, 


MARRIAGE. 


ERE I will enquire, 1. What it is. 2. 
Upon what it is founded. 3. How it is 
contracted. 4. How it is diſſolved. 

And firſt, what it is, There were many ſorts 
of marriages amongſt the antients. They are, 

Matrimonium. 
Nuptiæ. 
Connubium. 
Conjugium. 
Conſortium. 
Contubernium. 

1. Matrimonium is the general name which 
includes every ſpecies of this ſociety, compre- 
hending not only the marriages of the Romans, 
but alſo of ſtrangers and ſlaves, and was even 
imagined by ſome of the Roman lawyers to 

extend 
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extend even to the brute creation a, and was 
diſtinguiſhed from Nuptiæ, which ftands for 
the celebration of the contract according to 
the rules, requifites, and ritual of the civil 
law. For which reaſon the Romans applied 
Nuptiæ to Roman weddings only; all others 
were Matrimoniam d. Nuptiæ were called 
Juſtæ by the Roman lawyers, by which they 
did not mean to diſtinguiſh between juſt and 
unjuſt, but between what was done conform- 
able to their law, and what was not. For it is 
the ſpirit and principle of all law to allow no 
exiſtence, no conſideration whatever to what 
is not tranſacted by its own principles, to own 
nothing to be done but what is done according 
to the directions and proceſs of law e. There- 

fors 


« Hinc deſcendit maris atque feminæ conjunctio, quam nos 
matrimonium appellamus—Videmus enim cætera quoque ani- 
malia, feras etiam iftius juris peritia cenſeri. D. i. 1.1.3. 

> Matrimonium is properly a term of natural law, and 
ſtands for that conjunction ot ſociety which civil law dees 
not meddle with, and for that reafon is called by the civi- 
lians Injuſtum, as not being done Jure Romans; for by 
Jus ſimpliciter dium is always underſtood Jus Romanum; 
ſo Juſta Uxor and Injufta ; thus Juſti Liberi and Legitims 
mean the ſame thing. So a laſt will and teſtament is de- 
fined by the civilians Poluntatir' notre juſta ſententia, 2 
will made in conformity to the Roman law, inſomuch that 
foreigners could not make à will to the ſame purpoſes as 
a Roman citizen could, nor claim under the will of ſuch 
a citizen, nor indeed be a legal witneſs to it. TAYLOR. 
It is upon this principle that neither the Lords nor the 

mmons, when a bill is brought into either houſe to diſ- 
lolre a marriage; and permit the parties to marry again, in 
I conſequence 
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fore all ſuch who were not Romans, however 
the ſubjects of the law of nature and of na- 
tions, were intitled to the laws of Matrimonium, 
but not of Nuptie. 

Matrimonium is ſo called from the mother, 
quam demonſirat natura; the father is he quem 
demonſtrant nuptiæ; and Patrimonium ſignifies 
thoſe goods or eſtate which are conveyed by 
the father. Therefore all thoſe who are born 
illegitimate are ſuppoſed to have no father, and 
follow the mother: they are uſually called na- 
tural children, as oppoſed to legitimate, and 
ſometimes as oppoſed to adoptive; but with 
the elder Romans, natural children ſignified 
thoſe who were born of ſlaves, and had no 
being in Law, and were children only quad 
Naturam, not guoad Jus & Civitatem. 

Illegitimate children were called Spur; and 
Nothi before they were called natural, The 
Romans diſtinguiſhed theſe into different forts. 

Firit, Thoie who ſprung from that promiſcua 
and v9/oivaga Venus, which is called Scortatio. 

Secondly, The offspring of that unlawful 
commerce which is called Stuprum, and was 
that quad commttitur in virgine vel vidua bo- 
nefta exijizmations, 

Thirdly, Such as were the produce of adul- 
tery were called Filii adulterini. 


conſequence of adultery, will take any notice of the deter- 
mination of the ſpiritual court concerning the proof of the 
crime, but will themſelves examine the whole fact, and 
have all the witneſſes before them de novo. 

Fourthly, 
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Fourthly, The iſſue of inceſtuous marriages 
were called Filii inceſtuoſi. 

Fifthly and laſtly, They regarded thoſe chil- 
dren as illegitimate who were born ex nuptiis 
injuſtis, by which they meant a match con- 
tracted and celebrated without the conſent 
of thoſe whoſe conſent was required by law, 
though they had no name for them. 

The Romans had been long indulged in the 
right of concubinage: the children of that com- 
merce and the children of ſlaves were called, 
in the time of Conſtantine, by the common 
name of Filii naturales. This concubinage was 
a ſort of Semi matrimonium; and may be thus 
defined, Viri unius cum una muliere conſuetudb, 
kegibus non incognita; and the concubine, Ea, 
quam quis non mariti animo, ſed concubitus cauſe, 
fine flupri tamen crimine Hagitiove, domi habet. 
Before the time of Conſtantine it- was only ne- 
ceſſary that the woman ſhould be unmarried, 
but afterwards that both parties ſhould be ſo; 
for the new law ſtood thus, Concubina eff mu- 
lier libera, innupta, quam vir celebs domi concu- 
binatus cauſa ſolam habet. 


2. Nuptie, 


The proper word for lawful wedlock with 
the Romans was Nuptiæ, and is thus defined, 
Nuptiæ ſunt conjuntlio maris & feming : conſor- 
trum omnis vitæ: divim & humant juris com- 
nunicatio: though Nuptiæ more properly ſig- 
nifies the celebration of matrimony; hence 

I 2 | nuptiæ 
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nuptiæ d with the Romans, and TAMOS with 
the Greeks, ſignifies the nuptial banquet, which 
was generally very ſumptuous, and had a good 
deal of religion blended with it; nor was ſacri- 
fice wanting upon the occaſion, which was a 
diſtinguiſhing circumſtance between marriage 
and concubinage. As nubere was appropriated ' 
to the woman, ſo ducere was to the man; for 
the Domi duflio was the finiſhing of the con- 
tract: till that time the bride was Sponſa, and 
no longer. | | 
The Roman marriages were of two ſorts, 
Solennes, and minus ſolennes, The Solennes were 
either, Uſu, Farre, or Coemptione. 
Uſu, by this is meant preſcription, When a 
woman lived with a man for a ſpace of a whole 
year, Matrimoni ergo, ſhe became his property 


.4 Nuptie is uſually derived from Nubendo, id eft, Te- 
gende; tor the bride, whoſe tnodeſty was much conſulted 
upon this delicate occaſion, was conveyed to the houſe of her 
inteuded huſband, with her head covered. The covering 
was of yellow or clay colour, and had the peculiar name of 
Flammeum ; but though there are many paſſages to ſupport 
this etymology, yet !] ſcarce believe it took its name from 
ſo inconſiderable a circumſtance, There is a Hebrew radix 
{[ſa. xxvti. 6.) conſiſting of the ſame elements, which ſig- 
nifies procreation, increaſe, fruit, birth, and production, 
which being the very end and deſign of this inſtitution, I 
think bids much fairer for the etymon than any that can 
well be aſſigned. This was both the letter and the ſpirit of 
the contract, for the ſtipulation was attended with this pro- 
feſſion or declaration, Liberorum quærendorum cauſa. Thus 
alſo the Greeks, EIT APQNTPNI ITAIANN, Prolis ſerendæ 
rauſa; and in our Liturgy, © Firſt it was ordained for 
* the procreation of children,” TAYLOR. 6 


„ ͤ AC AE. ̃ ß 
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by preſcription, Uſu capta fuit, like other move- 
able goods, by the law of the Twelve Tables. 
Till the year was expired, ſhe was called Uxor, 
or Matrona only, not Mater familias. And more- 
over, an abſence of three nights would inter- 
rupt the Uſucapo or preſcription, which inter- 
ruption was called Uſurpatio, This ule or co- 
habitation was the ſimpleſt form of ſolemn 
wedlock amongſt the Romans, and perhaps 

the oldeſt. | 
The ſecond folemn marriage with the Ro- 
mans was Farre e or Confarreatione. This was 
a contract attended with a particular kind of 
ſacrifice, and atteſted by proper witneſſes; and 
a mar- 


* Farre convenitur in manum, certis verbis & teſtibur 
decem preſentibus & ſolemni ſacrificio facto, in quo panis 


- quoque farreus adhibitur. 


In facris nihil religioſius confarreatienis vinculo erat : 
noveque nupte farreum praferebant, ULPIAN. 
* The ancients called holy and lawful marriages by a 
* Roman appellation, Farracia, from the communion of 
% Far, ſpelt, which we call Zea; for this was the ancient, 
% and, for 
* mans; their country producing great plenty of excellent 
„ ſpelt. And, as we Greeks look upon barley to be the 
« moſt ancient grain, and, for that reaſon, begin our ſa+ 
« crifices with barley-cakes mixed with ſalt, which we 
„call Ovaai, fo the Romans, from an opinion that ſpelt 
« js both the moſt valuable and moſt ancient of grains, in 
* all burat-offerings begin the ſacrifice with that; and 
* this cuſtom remains to this day, without deviating into 
« firſt offerings of greater expence. The participation in 
* the moſt holy and firſt food of the women with their 
„ huſbands, and their union with them, founded on their 
„ ſharing in all their fortunes, took its name from this 
I 3 « participation 
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a marriage thus contracted was to be diſſolved 
by another ſacrificial ſolemnity, which was 
called Diffarreatic, Of all the marriage cere- 
monies this was the moſt folemn and religious, 
and its effects the moſt conſiderable ; for a 
woman thus married, partook of all her huſ- 
band's fortunes, and his facrifices ; and as the 


« participation of ſpelt, and neceſſarily produced an in- 
* difſoluble connexion ; nothing being capable of diffoly- 
*« ing theſe marriages, This law obliged both the mar- 
* ried women, as having no other refuge, to conform 
** themſelves intirely to the temper of their huſbands, and 
the huſbands to retain their wives as neceſſary and in- 
c ſeparable "companions : for, if ſhe was virtuous, and in 
* all things obedient to her huſband, ſhe was miſtreſs of 
* the houſe as much as he was maſter of it; and after the 
& death of her huſband the was heir to his fortunes, in 
the ſame manner as a daughter was to thoſe of her fa- 
* ther; if he died without children, and inteſtate, ſhe 
„ was his ſole heir; and if he left children, ſhe had an 
* equal ſhare of his fortunes with them. But if ſhe com- 
* mitted any fault, the injured perſon was her judge, and 
* determined the degree of her puniſhment. - the caſe 
* of adultery, or where it was found that ſhe had drank 
* wine (which the Greeks would look upon as the leaſt of 
all crimes) her relations, together with her huſband, 
« were appointed her judges, who were allowed by Ro- 
* mulns to puniſh both theſe crimes with death, as the 
_ # greateſt offences women could be guilty of: for he 
*© looked upon adultery as the ſource of impudence, and 
* drunkenneſs of adultery ; both theſe crimes continued, 
for a long time, to be puniſhed by the Romans without 
* mercy ; an the length of time has ſhewn the goodnets 
of this law concerning women: for it is allowed that, 
** during the ſpace of five hundred and twenty years, ua 
| #5 marriage was ever diſſolved at Rome.” 

| : N Dion, HALIcAR. 


Sacra 
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Sacra- domeſtica were guarded with a very par- 
ticular attention, and never communicated but 
on the moſt weighty conſiderations, we may 
ſuppoſe that a marriage, which conveyed ſuch an 
important right, muſt be of all others the moſt 
ritual f, This ſolemnity ceaſed to be commonly 
uſed about the time of Tiberius 8. 

The third and laſt ceremony was 822 
or by purchaſe, Coemptio eft, ubi libra at 
adbibetur, & mulier atque vir inter ſeſe — 
emptionem faciunt, Theſe two laſt lden 
wrought each of them an effect which the for- 
mer did not, and that was Conventio in manum. 


The woman was to the huſband in the place 


of a daughter, and he to her as a father; they 
were the one to the other ſi: heredes, and the 
ſurvivor ſucceeded to the eſtate of the other. 
As it was in loco file, ſhe acquired nothing for 
herſelf (for that was the caſe of children and 
ſlayes) but for her huſband; and accordingly, 
like them, ſhe might have her Peculium, per- 
mittente domino, tor that alſo was the name 
which the huſband, upon this principle, had 
a right to. He had alſo the power of life and 
death over her as over his children, as is evi- 
dent from the Participatio rerum ſacrarum. In 
proceſs of time indeed the wife alſo was in- 
veſted with the character of, and was called 


f We have already ſeen that it required the attendance 
of the Pontifex Maximus. TAYLOR. 
Aut am Yam, gut inter pauca;-retentam fuiſſe. 
Tacitus. 


14 | Domina. 


* 
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Domina. It may be here obſerved, that Con- 
farreatio, or the ſolemnity of facrifice, does not 
ſeem to conſtitute a new or diſtinct lpecies of 
Muptiæ, but is only a religious rite which ei- 
ther attended the marriage contract or not, pro 
arbitrio, 
That Confarreatio, Coremptio, &c, were not 
peculiar to the Roman conſtitution b. 
Thus much for the Solennes nuptiæ; but ay 
conſent is the very foundation of matrimony, 
the ſolemnity was very often waved when that 
could by any means be proved to be notorious i; 
for the Nuptialia Inſtrumenta, or, Tabulæ nup- 
tiales, which often attended the contract, which, 
like our marriage ſettlements, were only of 
uſe to the wealthy, were often ſuperſeded, 
and the conſent and concurrence was left do 


be gathered by any concluſion that could be 


h Some people havę concluded that the Uxor uſu capa, 
after any one complete year, without interruption of ulage, 
and not zill then, was as much In manu & manciþio viri, 
as by any other ſolemn way of marriage; but this opinion 
is very precarious, as it is founded on the following pal- 
ſage of Tully, In Manum, inquit, convenerat nunc audio. 
Sed quero an uſu, an coemptione, Where ſome MSS, read 
Manym, and others Matrimonium. TAYLOR. 
' i With the Jews a woman was eſpouſed three ways; 
by money, or by a writing, or by beipg lain with; and 
T being thus eſpouſed, though ſhe were not yet married, 
40 nor conducted into the man's houſe, yet ſhe is his wite. 
% And if any man ſhall lie with her beſide him, he is to 
* be puniſhed with death by the Sanhedrim. - And if he 
66 himſelf will put her away he muſt have a bill of divorce.” 

" MAIMONIDES, as quoted by LiGHTFOOT, 


made ; 
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made; nor could the want of theſe, or the 
omiſſion of any ceremony, invalidate the mar- 
riage k. But when marriage came under eccle- 
ſiaſtical cognizance and juriſdiction, this union, 
by ſimple conſent alone, became diſcounte- 
nanced, and banns were required, and a di- 
ſtinction between public and clandeſtine mar- 
riages took place : in ſome countries theſe have 
been held valid after they were once contracted, 
and the children conſidered as legitimate, in 
others not. | | 

A marriage Soo & nudo conſenſu, is ſuppoſed 
by ſome to conſtitute the difference between 
Matrimonium and Nuptiæ, but theſe terms are 
often confounded and uſed promiſcuouſly by 
the antient writers, as weil lawyers as others. 


3. Connubium, 


This is another word for matrimony, of per- 
haps ſomething ſynonimous to Nuptiæ. 


* Si donationum. ante nuptias, vel dotis inſtrumenta de- 
fuerint, pompa etiam, aliaque nuptiarum celebritas omittatur 
nullus exiſtimet, ob id deeſſe recte alias inito matrimonia 
firmitatem, vel ex eo natis liberis jura poſſe legitimorum 
auferri : inter parts honeftate perſonas nulla lege rmpediente 
confortium, quod ipſorum conſenſu atque amicorum fide fir- 
matur. C. 5. 4. 22. The marriage act in England goes 
ſtill farther, and though it enjoins every marriage to be 
ſolemnized in that pariſh church wherein one of the par- 
ties have been reſident for a month immediately before the 
marriage, yet declares that no proof of non · reſidence ſhall 


be brought to invalidate a marriage, 
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4. Conjugium. 
This alſo differs only in name, 


5. Conſortium. 


This refers to that particular part of the con- 
tract, by which the parties agree to take each 
other for better for worſe, and by which the 
huſband was to be reminded, that his wife 
and he were to have every thing in common; 
for notwithſtanding all which the Roman law 
has faid of the dominion of the huſband, even 
over the perſon of his wife, yet this kind of 
partnerſhip was partly intended by it, and is 
ſupported by many favourable conſtructions in 
it, where the-wife appears to be, as it were, 
Com- domina; and therefore an action againſt 
the wife for goods in her poſſeſſion after ſepa- 
ration, was called Actio rerum amotarum, quia, 
ſays the Digeſt, non placuit cum ea furti agere 
Foſſe; the reaſon for which is very humanely 
added, Quia ſocietas vitæ quodammodo dominam 
eam faceret. Again, they were reminded of 
this particular by the great care which their 
1aw took to reſtrain donations between huſband 
and wife. The reaſon for which, according to 
This is plain from Vlpian, who calls marriage Nuptiale 
Jugum; but though both parties are called Conjuges, tan- 
guam ejuſdem jugi paret, yet in the latter ages, amongſt the 
proſe- writers at leiſt, the word Conjux is never uſed for 
the huſband, but conſtantly for the wife E 5 
1 WT AYLOR, 


Plutarch, 
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Plutarch, is this; © Becauſe he who has any 
« thing given to him, is thereby. taught to 
« conſider that which is not given to him as 
« belonging to another, and all things ought to 
« bein common between a man and his wife.” 
Laſtly, it is viſible in this well known formulary, 
Ubi tu Catus, ibi ego Caia, and in the ſymbolical 
rite of fire and water, which made an eſſential 
part of the nuptial ceremony, and ſignified that 
the neceſlaries of life were to be in common 
to both, which were not to be proved without 
the intervention of fire and water. But this 
fellowſhip of ſtock was rather a connivance 
which the law ſubmitted to than its ordinary 
diſpoſition, 
6. Contubernium. 


This is the particular appellation which 45 
Romans gave to the conjunction of their ſlaves, 
to whom they did not impart the rights ant 
intereſts, the idea and effects of lawful wed- 
lock m. Alſo every conjunction which the las 
would not allow of went by this name; hence 
it was that, there was no procels of adultery 
between theſe Contubernales; for there was no 
marriage, but yet the natural rights of blood, 
relationſhip, &c. were preſerved to them, and 
ſuch inceſtuous mixtures were forbidden them 
as were againſt the laws of their being, and 


m Cum ancillis non poteft eſſe connubium, nam ex hbujuſ- 
modi contubernio ſervi naſcuntur. C. 553. 


Inter ſervos & liberos matrimenium contrahi non poteſt, 
eontubernium poteſt, 


from 
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from the intereſts of which nothing could di- 
vide them. 

We enquire, ſecondly, into the nature and 
eſſence of marriage, and thoſe rational prin- 
ciples on which it is founded. 

As the conjunction of the ſexes is the only 
way by which the animal world can be pre- 
ſerved, and as the long infancy of man, and 
often the weak condition of the mother, makes 
it neceſſary, that to fulfil that end the union 
between the two ſexes ſhould be laſting. Pro- 
vidence has evidently pointed out matrimony n 
as the only means of continuing the ſucceſſion 
of mankind, and of giving, though not to the 
individual, yet to the ſpecies, an artificial im- 
mortality; and as this is a manifeſt | deſign of 
Providence, it is as manifeſtly the duty of man- 
kind to conform to it, and to regulate his con- 
duct in this particular by the laws of that com- 
munity he is a member of; it is this laſt cir- 
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" By matrimony is meant in general every ſpecies of con- 
tract between the two ſexes for the procreation and edu- 
cation of children, to diſtinguiſh it from the Voelgivaga 
Venus ſpoken of by Lucretius, but which probably never 
exiſted but in the imagination of that fine writer; for the 
general accounts of all travellers and hiſtorians ſpeak of 
— riuptial contract amongſt the moſt favage nations, 
rude indeed in proportion to the reſt of their manners, 
but ſufficient to eſtabliſh what Ariſtotle has ſo well proved 
in his treatiſe on government; that man is an animal na- 
turally framed for civil ſociety; for ſurely we may juſtly 
ſay with him, Olor vag ixarov eri, Ty yeveorwg Tereobeiong 
rayrm gau v Puory E , t. What each being is in 
u jts moſt perfect ſtate that is the nature of that being.“ 


3 | cumſtance 
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cumſtance which diſtinguiſhes him from the 
animal world ; for in this conjunction there are 
many things common to botho. Even the 
circumſtance of education in the care of our 

oduction, is common to our nature and the 
animal; but when we go one ſtep further, we 
take leave of the animal ſyſtem ; for though, in 
many ſpecies of the brute creation, we find a 
parental concern, which, during the impotence 


© Thus Cicero: © Self-love is evidently the firſt prin. 
« ciple in the animal world, and with which every creature 
« is born; the ſecond is that appetite which urges each 
individual to ſeek out and connect itſelf to the different 
« ſex of its own ſpecies, and this with an affection which 
©« bears ſome ſimilitude to human love.” | 

And Dion Caſſius: It is on this account principally 
* that the Firſt and Supreme Being, who formed us, has 
« divided mankind into males and females, and has im- 
« planted in each ſex an innate affection and neceſſary ap- 
petite towards the other, for the purpoſe of continuing 
the ſpecies; that by a perpetual ſucceſſion of individuals 
coming into the world, mortal man might in ſome mea» 
« ſure be made immortal,” 

And ſome philoſophers have not been contented even 
here, but obſerving, that the vegetable world is ſupported 
by the ſame rules of ſucceſſion, they have even introduced 
that alſo into the alliance. 

To this purpoſe Ariſtotle : * This (namely the conti · 
% nuation of the ſpecies) is not a matter of choice and in- 
« difference, It is the impreſſion of Providence and the 
„ rule of nature, that there ſhould be an effort in the 
vegetable, the animal, as well as the rational part of the 
„creation, each in its own province, and each according 
« to its own method of activity, to keep up the ſyſtem and 
order of the world, by leaving their like, their kind, or 
« repreſcatative, to take their places after them.” 

TaYLOR, 
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and imperfection of their young ſhall inforce 
an amazing ſpirit of courage into the fearful, 
the impotent, and the contemptible, yet, when 
the purpoſes of protection are anſwered, this 
zeal ſhall be ſucceeded by an indifference and 
forgetfulneſs almoſt as amazing as the other. 
But in the human ſyſtem, nature is not bound- 
ed by the principles we are ſpeaking of, for, 
beſides the laſting endearments of blood and 
affection, man is called upon to continue this 
vigilance in a virtuous and uſeful education, 
not neglecting even the temporal ſettlement of 
the children; it is for theſe reaſons that in all 
well regulated ſtates marriage has always been 
encouraged, and celibacy juſtly diſcountenanced. 
In Sparta thoſe who continued unmarried were 
not only ſubject to ſeveral ſtated indignities p, 
but were alſo liable to an action for their celi- 
bacy 9. The Roman law lent all its aid to a 
point ſo national and fo intereſting; for we 
learn from Dion. Halicar. That their old lawr 
compelled thoſe who were of a proper age to 
marry, 

P « At Lacedemon, upon a certain feaſt, the women 
drag thoſe men who were not married round an altar, 
* and beat them with clubs, that the ſcandal of this treat- 


* ment might induce them to avoid it by deſiring to be- 
* come fathers, and marry at a proper time.” 
8 ATHENZUS. 

q % At Sparta a man was liable to an action for not 
* marrying at all, for marrying too late, and for marrying 
, improperly.” PLUTARCH. 5 ; 

7 When it is urged againſt this coercing power, that Ma 
trimonia debet efſe libera ; it is granted as to any particular 

| perſona 
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marry, and it was a branch of the cenſor's of- 
fice to ſee it put in execution; for we learn from 
Plutarch, that when M. Furius Camillus was 
cenſor, he was much commended for endea- 
vouring to engage thoſe who were unmarried 
to enter into marriage with the many ſingle 
womens whom the war had occaſioned, both 
by perſuaſion and threats of puniſhment. 


In the year of the city 622, when theſe laws b 


ſeem to have gone into diſuſe, Metellus the 
cenſor was at the head of a motion de prole au- 
genda, or perhaps rather publiſhed a decree, 
in virtue of his office, to enforce the laws in 
being. 5 

Some time after this Julius Cæſar, who had 
taken upon him the cenſorſhip, undet᷑ the title 
of Præfectura morum, obſerving a decreaſe of 
the inhabitants, gave a new edge to the laws 
that had been made in favour of poſterity. Au- 
guſtus ſhewed the fame watchful care for the 
preſervation of his people by the Lex Julia. 

Nor did the Romans only endeavour to ſu 

port the number of their people by diſcoun- 
tenancing celibacy, but alſo by the Jus rium 


perſon.” Your conſent is not compelled for Titia or Sem- 
pronia. The ſtate has a right to your contribution in ge- 
neral, but leaves you to chooſe the party at your own diſ- 
cretion, TAYLOR. 


$ Xepcvsoarg need not be reſtrained to widows only, for 


it means unmarried or ſingle women. Vidua has the fame 
ſignification in Latin, Viduam non ſolum eam que aliquands 
nupta fuiſſet, ſed eam quogue mulierem, que virum non ha- 
buiſſet, appellari ait Labeo, D. 50. 16, TaYLoR. 
liberorum, 
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tberorum, which conveyed honours, prece- 
dencies, diſcharges, and many other emolu- 
ments upon a father ſo diſtinguiſhed t. This 
ſpirit was viſible in many inſtances beſides, Ne 

d omnino nuptiis impedimentum inferratur, ſays 
the Digeſt; and it was a rule amongſt them 
that thoſe laws which were in the intereſt of 

. matrimony ſhould be ſupported by the moſt 
favourable interpretation. And again, ſuch abo- 
minable conditions in laſt wills and teſtaments, 
as injoined a ſingle life, were looked upon as 
derogatory of this great and fundamental prin- 
ciple of ſtate, and were not regarded as the 
condition of the legacy, for the device was 
though it was not complied with ; but when 
celibacy and vows of virginity came in faſhion, 
the Chriſtian- emperors, by their conſtitutions, 

withdrew theſe penalties. 

With reſpect to ſecond marriages, they have 
been generally regarded with an evil eye by 
moſt countries and conſtitutions, particularly on 
the woman's ſide, and amongſt the firſt Chri- 
ſtians; and they were attended with ſeveral 
diſqualifications in law, as may be ſeen from 
the title in the Code De ſecundis nuptiis, lib. 5. 
tit. 9. But Auguſtus ſaw better the intereſt of 
his people, and condemned all ſuch clauſes as 
tied down the relict to a rule of widowhood. 
And by a Senatus Conſultum, that paſſed ſome 


| © This, as was before obſerved, was originally a Lace- 


A . 
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years after that emperor, it was enacted, that 
if the widow ſhould make oath, within the 


year, Se liberorum quærendorum cauſe ad ſecun- 


das nuptias tranſire, the condition in her huſ- 
band's will, enjoining perpetual widowhood, 
ſhould paſs for nothing. But the obligation to 
take this oath was afterwards abrogated by Juſ- 
tinian v. However, to prevent any confuſion 
of families, and alto out of decency to the me- 

mory of her firſt huſband, the widow was not 


permitted to marry during teri months, the 


old Roman year, under pain of infamy and 
other incapacities; for which reaſon. a diſpen- 
fation was neceſſary for widows who married 
within that time; this was either ſued from 
the ſenate, or the emperor, 

But the Romans not only puniſhed thoſe 
who were unmarried, and held out encourage- 
ments to thoſe who ſhould ſtock the city with 
the greateſt number of inhabitants, but alſo ſet 
a mark upon thoſe who were married and had 
no children. Thus, not only the Solztarits, 


or the father of one child, was leſs conſidered 


than the perſon who had more, but moreover 
the childleſs was actually fined, inaſmuch as 
he was intitled by law to half the legacy only 
which was left him by will x; for the other 
| eſcheated 


Y Bur, 3 he directed that the widow who mars 
ried again ſhould loſe whatſoever her huſband had left her 
provided ſhe continued a widow. 

* The coufteſy of England, which gives the bu ſband a 
fe eſtate in his wife's lands, if ſhe has a child by = 
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eſcheated. But as the want of children was 
rather a misfortune than a fault, that fiction of 
law which impowered the ſenate firſt, and 
afterwards the emperors, to grant the Jus trium 
liberorum to thoſe who could not naturally claim 
it, was not unreaſonable y. 

As the ſucceſſion of mankind is the foun- 
dation of matrimony, was it to reſt upon this 
principle only, there would be no colour leſt 
for the marriage of the old and impotent 2, and 


which is born alive, ſeems founded on much the ſame prin» 
ciple as this law. 

IJ am rather inclined to think that it would have been 
better for the ſtate if this grant had never paſſed, for the fre- 
quency of it almoſt defeated the end for which the law was 
made ; for although it might have been hard upon ſome few 
individuals, to have been deprived of theſe privileges, yet 
the ſtate would have bcen greatly benefited, had every one 
endeavoured all that he could to place himſelf in a ſituation 
to legally demand them ; which he would have done, had 
he known there was no other way of attaining them. But 
this is not the only inſtance where laws have been made, 
and cuſtoms eſtabliſhed evidently enough to benefit the in- 
dividual, and as evidently to hurt the community. 

* As the Anni nubiles with the Romans ran from twelve 
in the female ſex, and fourteen in the male; fo here again, 
upon much the ſame principles, they concluded the powers 
bf nature muſt be ſtinted ſomewhere, and preſumed that 
period at ſixty in the male ſex, and at fifty in the other. It 
is to be obſerved, - that theſe laws affected not only the in- 
. termarriages of the ſuperannuated one with the other, but 
diſcountenanced, moreover, what were called emphatically 
' Impares nuptiæ, where one party alone, in the contempla- 
tion of law, would be likely, through an incapacity of age, 
to defeat the primary deſign of this inſtitution. 

: | TAYLOR. 
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this conjunction is in all wiſe communities ra4 
ther tolerated than encouraged ; but as domeſtic 
friendſhip may be the foundation of this al- 
liance, and have a ſecondary conſideration from 
the legiſlator, it is not without reaſon, that the 
ſeverity of ſome of the earlier conſtitutions met 
with large abatements under the regulations of 
Juſtinian, | 

We enquire; thirdly, how marriage is con- 
tracted, There is nothing in the whole conſi- 
deration of matrimony; that the Roman lawyers 
have laid down with greater earneſtneſs, than 
that the very eſſence and foundation of it con- 
fiſts in conſent alone. I ſhall exatnine what 
they underſtood by it; and then ſee how far 
this principle extends, and what are its opera- 
tions in forming the contract before us. In 


ſpeaking of conſent I ſhall have an opportunity 


of enlarging upon the unſolemn marriages of 
the Romans, which I before touched upon; 
and in which conſent was all the ceremony. 
Marriage ranks under theſe contracts, Qui con- 
ſenſu ſolo perfictuntur 3 whereas others are more 
circumſtantial, and are completed either Re or 
Verbis. It is the nature and condition of con- 
ſenſual contracts that they require no ceremony 
to make them valid, beyond that conſent once 
obtained; and if, for the fake of notoriety, the 
cautious ſhould add the eſſentials of any other 
dontracts, yet their nature is not hereby altered, 
they remain conſenſual contracts ſtill, as a nun- 


cupative will is not the leſs ſo for being reduced 


2 Into 
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into writing. It was in conſequence of this, 
that the Roman marriages were chiefly con- 
tracted by the mutual conſent of parties, and 
by the ſame conſent were diſunited. It was 
like taking for trial, or being upon liking, ſo 
that thoſe marriages which were contracted ex 
Ua, and founded upon conſent alone, and ra- 
tified by a year's cohabitation, ſeem rather of 
the unſolemn fort than the folemn, though, in 
conformity to thoſe who have already treated this 
ſubject before, J have ranked them in the lat- 
ter claſs, as theſe marriages were diveſted of al! 
outward ceremony, ſo were they of all Tabulæ 
nuptiales, or entry or atteſtation of the contract. 
But how then can it be ſaid, that the Domi- 
dutiio was the conſummation of the contract, 
and what made the diſtinction between Sponſa 
and Uxor, if this was completed before by the 
_ conſent of the parties? To this I reply, that 
the Romans had their Sp9r/al;a or precontracts, 
the rules of which were ſet out by the law, 
and ſupported by the practice of that country. 
The Conſenſus ſponſalitius therefore was one 
thing, and the Conſenſus matrimonialis another; 
and when ſpouſals were contracted under age, 
as they might be 2, the parties at legal age were 


at liberty to ratify the former contract or not. 
Domi- 

2 This muſt be underſtood with ſome reſtriction, name · 
ly, that both parties were ſeven years of age; for before 
that they were not conſidered as perſons. But let us ſee 


the words of the law, In. ſponſalibus contrahendis ætas con- 
trahentun 
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Domi-dutio therefore was that ratification ſtood 


in the place of the Conſenſus matrimonialis, and 
ſignified a concurrence which had no occaſion 
to be repeated. The imperfect conſent of the 
betrothed was perfected by the viſible ſign of 
the ſame parties, when they had it in their power 
to complete it. | 

When it is ſaid, that it is conſent alone 
which conſtitutes marriage, it is always ſup- 
poſed that the parties tranſgreſs no law in giving 
this conſent. Thus the conſent of the inceſ- 
tuous, and the conſent of the precontracted to 
others is no conſent at all. 

Let us next conſider, how far conſent found- 
ed on error will oblige. If the error is de Sub- 
fantia, it will not oblige, and this both in ma- 
trimony and other contracts. Thus, if I con- 
tract for one farm or one ſlave, and a man ſells 
me another, it is not good. If I agree with the 
father to marry Rachel, and he impoſes Leah 
on me, the marriage is not good. But if it is 
an error de Qualitate, if not a very conſiderable 
one, and which will defeat the end of the con- 
tract, it will not invalidate the contract: for it 
would be of fatal conſequence if inſinuations of 
error were to be admitted in their utmoſt lati- 
tude, and a contract rendered invalid, becauſe 
I was miſtaken, or even impoſed upon in the 


trabentium definita non eft ut in matrimoniis. Duapropter 
a primordio etatis ſponſalia effici poſſunt, fi modo id fieri ab 
utraque perſona intelligatur, id eft, fi nom ſint minores quam 
ſeptem annis. TATLOR. 
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age, the temper, or the fortune of the woman 
I married. Among the Romans indeed an error 
in quality ſometimes invalidated the contract; 
but that was on account of a law which forbid 
their ſenators and their children to intermarry 
with Libertini or Libertinæ. 

Let us next enquire, what will be the effects 
of a marriage that owes its being to violence, 
and the anſwer is obvious, that the conſent of 
one party being wanting, the contract is invalid. 
But a ſubmiſſion, extorted in obedience to the 
will of the father, ſhall be binding, and the 
marriage conſequent thereon valid b. And even 
where violence has been uſed to induce either 
of the parties to marry the Other ; yet even 
here that marriage ſhall be yalid, if it is ratified 
by their free conſent and forgiveneſs of that 
violence; and the reaſon for this is plain, be- 

auſe the perſon ſo conſenting is not bound by 
ſhe firſt will, but by the laſt c, : 
ut 


Si patre cogente ducit uxorem, quam non duceret, F fui 


erbitrii efſet, contraxit tamen matrimonium quod inter in- 


vitos non contrahitur. D. 23. 2. 22. 
© The rape of the Sabines has been often brought to il- 
Juſtrate this laſt point, as a marriage which had at firſt no 


foundation, by being grounded upon force and raviſhment, 


but what did convaleſcere by length of time, and the yield- 
ing and forgiving temper of the ſex. Indeed in the nuptial 
ceremonies of this country, they tell you of many which 


owed their original to this very hiftory, and carry with 


them the evidence of an event, on which the empire of the 
world was founded. I do not aſſent to that doctrine fo 
early as others, becauſe 1 —_ that ſome of them may 
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But beſides the conſent of the parties con- 
tracting, much regard muſt be paid to the con- 
ſent of others, and chiefly of the-father. Nor 
is it to be wondered that in ſuch a conſtitution 
as the Roman, where children were fo much 
the father's property, his concurrence ſhould 
be deemed ſo eſſential. 

« The citizens of Rome contract valid ma- 
« trimony, when they follow the precepts of 
« the law; the males when they arrive at pu- 
© berty, and the females when they attain to 
© a marriageable age: the males whether they 
« are Patres familiarum, fathers of a family, 
« or Filii —— the ſons of a family; 
4 but if they are the ſons of a family, they 


be accounted for upon much fairer principles. The ſeeming 
violence with which the bride is taken from her mother's 
lap; the lifting her over the threſhold, and many other 
inſtances in the ceremony, would be as proper in the rites 
of any other nation that did not owe its foundation to an ac - 
cident of this kind, as they are in the Roman ſyſtem. There 
is a propriety that a ſex whoſe modeſty is their charter, who, 
by a great conſent of nations are to be ſollicited into that 
union, and for a while refuſe, ſhould, in theſe delicate cir- 
cumſtances, be complimented with the appearance of re- 
ftraint, and with that ſofter kind of violence which ſuits ſo 
well their condition, their character, and education. Thus 
with us, and with the Athenians, the bride is given in 
marriage, and hardly appears upon the face of the ſtipu- 
lation to be conſenting. And this employed compulſion 
teſtifies the retirement and abſtraction that attended their 
education, is a pledge of that honour and chaſtity which 
they ſhould bring with them to this ſolemnity, and gua- 
ranties the modeſty and decorum that is to ſweeten and 


recommend the remainder of this alliance, TaTLo n. 
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*© muſt firſt obtain the conſent of the parents, 
«© under whoſe power they are. For reaſon, 
„ both civil and natural, convinces us that the 
Fc conſent of the parent ſhould precede mar- 
„ riage.” J. lib. i. tit. 10, Harris's Tranſlation. 

From thefe words of Juſtinian J ſhall draw 
out ſome obſervations that will furniſh all I 
have'to ſay on this head. 

1. There are two reaſons or foundations for 
this concurrence, a civil one and a natural one. 
2. The civil reaſon is the Jus Quiritarium, 
the right which went along with the Patria 
poteſtas ; for the idea of a Roman father was 
made up more of authority than paternity d. 

3. In this ſyſtem, therefore, of government, 
nothing ought to be tranſacted without the fa- 
ther's concurrence; but we ſee him particu- 
larly and highly intereſted i in the ſucceſſion and 
derivation of his authority ; but particularly that 
his heir may not have a child without his con- 
ſent, 

. There may be ſome force in the obſerva- 
tion, that Juſtinian here inverts the order, and 
writes, For reaſon, both civil and natural, 
te convinces us; as if he had faid, © It is ow- 
« ing principally to civil conſiderations, it has 
« its foundation there; and natural conſidera- 
tions are not againſt it,” 


4 He is called Father of the family who is maſter of the 
houſe, and' this name is properly given to him although he 
has no children, for it is intended to denote, not only | his 
perſon, but alſo his authority. D. 50. 16. 

5. 
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. I am perſuaded, that the Roman law, in 
this reſpect, paid more attention to the Patria 
poteſias, and Dominium Quiritarium, to the ef- 
fects of its own creation, than to the intereſt 
which the father derived from the law of na- 
ture: for an emancipated ſon might marry with- 
out the conſent of his natural father. 

6. On the other hand, while the father's 
authority ſubſiſted nothing could diſpenſe with 
this conſent. Thus, though the privileges of 
the ſword were great in Rome, yet even the 
ſervice of the ſtate, with all the emoluments 
that attended that profeſſion, could not defeat 
this concurrence, for it did not affe& the fa- 
ther's authority. 

7. This conſent was ſo neceſſary, that the 
renewal of a contract, which was diſſolved be- 
fore celebration, required the concurrence of 
the father as much as that concurrence was re- 
quired in the firſt inſtance. 

8. This conſent was ſo neceflary, that no 
marriage was good till it was obtained, nor 
could it have a retroſpect view, and give a ſanc- 
tion to what went before it e. 


* This doctrine is perfectly agreeable to their notions 
of Ratihabitio or ratification. Ratihabitio Ir takes 
place in caſes where things are not concluded, and no for- 
feit already made to law. The want of the father's con- 
ſent was an impediment to the loyalty of marriage, which 
no ſubſequent concurrence can take off; for that would be 
to operate againſt law where law has taken _ 

AYLOR, 


9. But 
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9. But by ſome conſtitutions of Juſtinian, it 
is ſuppoſed that this was altered, and the rati- 
fication of the father would ſtand good-a Parte 
ante. 
10. The natural reaſon is founded on the 
duty, honour, and reverence which our parents 
are entitled to upon all occaſions, but eſpecially 
in an affair of ſo critical a nature, and fo great 
a concernment. 

11. It is only a matter of natural reaſon, 
but not of natural right, highly proper to be 
obtained, but not ſua Natura of that weight as 
that the want of it ſhall invalidate the marriage 
contract, If it were natural law no nation 
ought to diſpenſe with it, as many have done. 

12, Though the mother, in the eye of the 
Roman law, could not be ſuppoſed to have her 
children in her power, yet the natural reaſon, in 
ſome meaſure, pleads for her conſent, and may 
fairly be ſupported by civil ſanction, at leaſt 
upon a deficiency of father and —— 

73. The civil reaſon for the diſpoſal of a fon 
fails in the diſpoſal of a daughter. She does 
not affect the father's Juriſdictio patrimonalis 
by bringing an unwelcome ſucceſſor, becauſe 
ſhe leaves that juriſdiction when ſhe marries, 
and the father of the huſband is more con- 
cerned in that event than the father of the 
wife. 

14. However, natural reaſon pleads here as 
ſtrong, if not much ſtronger, for the father's 
concurrence. The ſuppoſed imbectlity of judg- 

3 ment 
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ment almoſt puts the whole tranſaction out of 
her choice. She may upon the matter be com- 
pelled, and is always ſuppoſed to conſent, un- 
leſs the evidently diſſents: and ſhe has not the 
power of diſſenting, unleſs in the caſe of a 
{candalous match, a huſband that is infamous. 
Nay farther, a daughter, under twenty-five, 
thought emancipated, could not contract for 
herſelf, not even in her widowhood. | 

15. It is for all theſe reaſons, that a gran nd- 
ſon in Avi poteſtate conſtitutus, the father living 
and not emancipated, muſt have the conſent 
both of that father and of that grandfather ; 

whereas, to the marriage of a — 
in the ſame circumſtances, the conſent of the 
grandfather would be ſufficient. The reaſon 
of the difference was this; the grand-daughter 
paſſed into the family of her huſband, and her 
children after her; but in the caſe of the grand - 
ſon, the remainder of power and juriſdiction 
was in the father (after the deceaſe of the grand- 
father) which could not be cut off or defeated 
without the father's conſent. There is a ſimi- 
lar eaſe in adoption; if I adopt a perſon Loco 
nepotts, my ſon muſt conſent, becauſe I bring 
a perſon in to be his future family: but on the 
contrary, if I give my grandſon to be adopted 
into another family, the conſent of his father 
is not neceſfary. Here adopting and giving in 
adoption is like marrying and giving in mare 


S. 
2. 16. When 
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16. When a grand-father has a grand-ſon 
and grand-daughter by two different children, 
he may by his own authority marry them ; and 
the reaſon is not, that the father's authority is 
invalidated, but becauſe in ſuch an inſtance his 
conſent may be ſuppoſed ; for here is no change 
of tamily, no alienation of inheritance, no pro- 
bability of an unwelcome ſucceſſor. 

17. The effect of marriage without this con- 
ſent was illegitimacy, and ſuch as could not be 
wiped off; for it muſt be obſerved, that the 
ine of concubines only, and no other ſort 
of unlawful production, were gb of being 
reſtored to blood. | 
18. But upon the whole, the Favor matri- 
monii, and the right which the public had in 
it, has made great conceſſions in the Roman 
law, in regard to this conſent of the father; 
for inftance, it ſhall be deemed conſent if he 
intimates his will per Epiſtolam, per Internun- 
cium, if he does not publicly contradict, ' The 
law would ſometimes compel his conſent, if un- 
reaſonably with-held : and proviſion was like- 
wiſe made for the abſence of the father, his 
captivity, lunacy, .and want of underſtanding. 
Another -thing which contributes to defeat 
this contract is proximity or relation. Relation 
is either by blood or marriage; the former of 
which is called Cognatio or conſanguinity. Cog- 
natio alſo ſignifies a relation by the mother's 
ſide, as a relation by the father's is called g- 
natio. Relation by marriage is called affinity. 
| There 
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There are two ſorts of inceſt, natural and 
civil; that is to ſay, there may be a proximity 
of ſome perſons ſo near that their conjunction 
would be a violation of the law of nature, 
whereas poſitive inſtitutions may have laid this 
prohibition where nature has' been leſs expreſs. 
To underſtand this let us ſee what proximity is. 
Proximity is diſcovered by the computation of 
degrees. Degrees are the ſteps of the diſtance 
between two perſons in the genealogical line. 
The genealogical line 1s a ſeries of perſons of 
the ſame ſtock or alliance in the regular order of 
generation or deſcent, which line is either right 
or oblique. The right line either aſcends and 
gives us all our anceſtors, or deſcends and con- 
rains all our poſterity, The oblique line con- 
tains a ſeries of perſons, not in the direct order 
of ſucceſſion, one under another, as the right 
line does, but made up of part of two right 
lines concurring in one common ſtock, which 
two lines are called collateral. This oblique 
line is either equal, when the two parties in 
queſtion are equi-diftant from the common 
ſtock, or unequal, when one party is nearer 
in degree to that common ſtock, or farther 
from it. 


w 
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Here the degrees or ſtages of generation ate 

marked by the letters A. B. &c. and the lines 

are the ſeries of thoſe letters. 

Ihe line A. B. C. E.G. I. and alſo the line 
A. B. D. F. H. is a right line, vix. thus 

A. A. 


| 
a p 
* and 1 
VERS _ 0 
and to be conſidered eithet aſcending ot de- 
ſcending, according as you take your ſtand. All 
above E. (or F.) is the aſcending ; and all be- 


low E. (or F.) is the deſcending line, when E. 
(or F.) comes to be the perſon in queſtion. 
2 | The 
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The line G. E. C. B. D. F. H. (as alſo a por- 
tion of it C. B. D.) is an oblique or collateral 
line. 

B. is a common ſtock, and the parent of the 
two lines C. E. Sc. and D. F. &c. . 

E. and F. are in Linea equali, 

G. and F. as alſo I. and F. E. and D. G. and 
D. &c. are in Linea inæquali. 

This being premiſed, two conſiderations will 
include the whole affair of conſanguinity: one 
of which concerns the right, and the other the 
oblique line. 

1. Marriages in the aſcending and deſcending 
line are prohibited in infinitum, for doubtleſs 
they are a breach of that Pudor naturalis, that 
God has implanted in every ſubject of this re- 
lation. The violence done to nature, thus made 
to recoil upon herſelf, whoſe effort and diſpoſi- 
tion it is to propagate by ſucceſſion of one gene- 
ration upon another, and not by thoſe we bred, 
or thoſe that bred us, give. us the natural de- 
teſtation of this abominable mixture. There 
is again an abhorrence even in the very idea, 
to have the notions of honour, awe, religion, 
and duty, mix with thoſe of carnality and li- 
centiouſneſs. To this may be added, that hor- 
ror which generally ariſes in the mind from 
the confuſion of duties, and from ſo ſhocking 
a mixture of names, order, degrees, relation, 
and dependence, 

2, The ſecond rule reſpeRts collaterals, and 
is * in great meaſure upon the other: 
thus, 
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thus, the marriage of thoſe two perſons is alſo 


forbidden, where the one is to the other In loco 
parentis. This is called the Reſpectus parentale, 


and will be beſt underſtood by the following 


ſcheme. 
A, 


| 
B. 


. 
| 
4. 


If C. and D. are the children of B. the com- 
mon ſtock, as in the ſcheme, then E. the 
daughter of C. ſhall not be allowed to marry 
with her uncle D. neither ſhall F. marry with 


D. who is her great unclef; and if marriages 


are forbidden where one of the parties is im- 
mediately under the common ſtock, the pro- 


hibition muſt lie much ſtronger where both are 


in that ſituation, as between brother and ſiſter, 


f By the law of England it is otherwiſe: for upon 2 
prohibition for proceeding againſt a perſon in the eccle- 
ſiaſtical court, who had married the widow of his great 


uncle, it was determined by all the judges, that ſuch mat- 


riage, being in the fourth degree, was not forbidden by 
the Levitical law, and was therefore allowable, VaucH. 


Theſe 


206. 2 Mu. 9. TavLoR. 
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Theſe two ſimple rules comprehend the 
whole doctrine of prohibited marriages between 
perſons of the ſame blood. In the tormer caſe 
an excluſion is laid againſt ſuch as are Parentum 
in numero, in the other Parentum in loco. In 
the firſt of theſe nature has ſet a bar to every 
ſuch conjunction as ſhall damage or confound 
the conſideration of parentage; and in the laſt, 
civil ſanctions, by way of tence, have thrown 
up a mound, and cut off thoſe that did but ap- 
proach or reſemble it. It has been a ſubje& of 
diſpute, how far the laws of any ſociety could 
extend this prohibition. The following retlec- 
tions may be of ſervice to put this matter upon 
a proper foundation, and to reduce it to prin- 
ciples of the eaſieſt apprehenſion. 

Natural law is neceſſarily concerned about 
the line of aſcendants and deſcendants only. 
The tendency and the deſtination of nature is 
onwards, and I can imagine a ſtrong reluctance, 
and an implanted averſion in every part of the 
creation, againſt whatſoever ſhall tend to de- 
feat this rule of acting, and endeavour to turn 
the courſe and order of nature back upon it- 
ſelf: and next, to guard this deſtination, and 
to maintain the appointments of Providence, 
that natural reluctance of the creation becomes 
the moral averſion in the rational part of it, 
which every man who is not loſt to ſhame and 
dead to feeling conceives within his own breaſt, 
when- he ſhudders at the very notion of ſuch 
deteſtable pollution, and flies even the idea with 
L horror 
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horror and abhorrence. And if it is the union 
or ſameneſs of blood upon which this anti- 
pathy is founded, it follows that nature muſt 
in proportion be unfavourable to thoſe con- 
junctions alſo which border upon that forbid- 
den lines, and that, in the ratio of their ap- 
proach to it, or diſtance from it. Though 
ſhe has no where ſet a mark where one can 
fairly ſay, © Hitherto ſhalt thou come and 
e no farther: for though unity of blood and 
family in ſome meaſure links all ages of the 
world together, yet it is but a ſmall part of 
the chain that we ever keep in our eye, or at 
leaſt that ever influences our ſentiments ; it is 
therefore left to poſitive law to determine what 
nature has not determined, and to aſcertain 
the degrees of relationfhip that may be allow- 
ed to unite without impeachment or indecency. 
And the Roman law has indiſputably aſcertain- 
ed that degree in the propereſt point that na- 
ture, reaſon, law, and religion could diate. 
What I have here advanced I ſhall endeayour 
to prove under the three following poſitions : 
Firſt, That moſt or all the forbidden degrees 
out of the right line, depend in a great meaſure 
upon this principle, parental repreſentation, 
Secondly, That an union between the neareſt 
relations, out of the ſame line, as that of bro- 
ther and ſiſter, though juſtly now condemned 


The true cauſe of which is, the mighty power of al- 
ſociation to raiſe reflex impreſſions in the human mind; 
more particularly in that very general relation of cauſe and 
effect, where her influence is ſtrongeſt. 


by 
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by the wiſeſt and moſt civilized nations, is yet 
not in its own nature, and per ſe, abominable. 

Thirdly, That the fourth degree of conſan- 
guinity is the proper point to ſtop at, or in 
other words, that the marriage of firſt couſins 
is lawful, 

Firſt, The marriage between perſons in the 
forbidden degree, out of the right line, ſtand 
condemned by civil lawgivers, becauſe that Pa- 
truus and Avunculus in ſome meaſure repreſent 
the Pater or the Avus, that is, are conſidered 
In loco parentis; and though admitted at Athens, 
were very early condemned at Rome, and held 
in the utmoſt abomination. Nay, ſo far did 
they go, that they would not admit a perſon 
to marry their adopted daughter or grand- 
daughter, even after the adoption was diſſolved 
by emancipation. And what could this be but 
a guard ora leflon? What was adoption that it 
ſhould be fo highly conſidered, as to operate 
even after its diſſolution ? What, but to teach 
the ſacredneſs of the real Relation? 
| Secondly, I am to ſhe that marriages in the 
tranſverſe line, even between brother and fiſter, 
are not Malum in ſe, but only crimes againſt 
the community ; and theſe are the ſentiments 
of the Roman lawyErs, when they tell us that 
all inceſt out of the line of aſcendants and de- 
ſcendants, and which I call civil inceſt, was 
the ſuhject of favour and relaxation. Now 
there is no plea for mitrgation, no allowance 
for the circumſtances of age, ſex, and educa- 

L 2 tion, 


164 ÞA Summary of. the Roman Law. 


tion, in offences where the law of nature was 
violated ; but if we admit that all mankind 
were derived from one common ſtock, we 
may be very certain, that the marriage of bro- 
ther and ſiſter is not Malum in ſe; for we may 
ſafely conclude, that God, in his unerring wiſ- 
dom and moſt perfect holineſs, would not 
chooſe a way for the propagation of mankind, 
which 'would contradict the law of nature, and 
croſs the rules of his own adminiſtration : for it 
is infallibly true, that nothing can hallow what 
nature condemns. 

The third and laſt thing was to aſcertain the 
firſt degree that could match with decency, 
and to ſhew that the Roman civil law has hit 
it exactly: now as there is no ſaying where na- 
ture ſtops, and as civil law mult take off the 
impediment ſomewhere, it ſeems to be nearly 
at that point or period of relationſhip when the 
parental authority is entirely extinguiſhed, and 
the juſt demands of nature are ſatisfied ; when 
the unity of blood can be no longer fairly 
pleaded, the rights of reverence ceaſe ; and the 
ſtream of conjugal affection meets with no 
check from the conſiderations of real parentage, 
of common parentage, or repreſentative h. That 
this therefore is the proper ſtage, I appeal to 


every man's apprehenſion, and when the canon 
x | law 


h Let me add another circumſtance, which, I believe, 
has had great weight with mankind in -forming their 
rules upon this ſubject. Marriages between couſins are 
not likely to be attended with that diſparity of years _ 

m 
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law extended the prohibition further, it was 
owing to the fruitful and lucrative doctrine of 
diſpenſation. 

To underſtand therefore the difference be- 
tween the laſt mentioned law and ours; we 
muſt have recourſe to the table of degrees, 
which are differently computed in the civil and 
canon law. The civil law begins with one 
party in queſtion, and numbers the generations 
given between that party and the other whoſe 
proximity is ſought, always proceeding through 
the common ſtock, Thus, 


A. 


E. and F. or firſt couſins, are in the fourth de- 
gree, vis, C+B—+D—F. Again G. and H. 
or ſecond couſins, are in the ſixth degree; and 
in the lame manner will be found the diſtance 
of any two relations whatſoever, when the com- 


moſt uſually muſt accompany that between uncle and niece, 
aunt and nephew; and this, when added to the conſidera- 
tion of relationſhip, is very apt to inſpire a revereace very 
different from, nay incompatible with, that open fondaeſs 
Which is to draw cloſe the conjugal knot, 
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mon ſtock from which the two lines are pro- 
duced ſhall be laid down, and the progreſs of 
the numeration conducted through him. Thus, 
for inſtance, in the ſcheme before us, if I en- 

uire for the number of degrees between me 
and my father's brother's ſon (E. and F.)1 call 
in the grandfather, the common father of thoſe 
two brothers. | 


. D. 
1 


But if J enquire for my grandfather's bro- 
ther's ſon (G. and F.) in like manner I call in 
the great grandfather. 

B. 


| C | b. 
a. 
_ 


The canon law proceeds in a different man- 
ner, and beginning from the common ſtock, 
numbers the degrees downward on either fide 
indifferently, but if the lines are unequal, takes 
the longer of the two, Thus E. and F. or firſt 
couſins, are faid to be in the third degree, vis. 
B. C. E. and G. and H. or ſecond couſins in 
the fourth degree, viz, B. C. E. G. and upon 

| the 
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the ſame principle, if I am to enquire after my 
grandfather's brother's ſon, G. and F. (my fa- 
ther's firſt couſin) we are in the fourth degree, 
viz, B. C. E.G. and conſequently, if I enquire 
for the relation between me and that man's fon 
| (or my ſecond coufin) we ſhall be found in the 
ſame degree alſo, namely, B. C. E. G. or B. D. 
F. H. indifferently, The abſurdity of this com- 
putation is manifeſt at firſt ſight; for what can 
be ſo ridiculous as in ſearching after the proxi- 
mity of two perſons in two lines, to take only 
one line into conſideration. The proximity of 
two perſons, one to the other, is the thing 
ſought, not how thoſe two perſons ſtand re- 
lated to the third, the common ſtock. Laſtly, 
It follows from this method of computation, 
that I ſtand in the ſame degree to my uncle 
and his fon alſo; to my father's firſt couſin, 
and to my own ſecond couſin. 

By the old canon law marriages were pro- 
hibited to the ſeventh degree, or tweltth of the 
civil law computation. This prohibition was 
reduced to the fourth degree by the council of 
Lateran, A. 1215. p 

Thus then the civil and the canon law, fol- 
lowing each its own computation, both extend 
the prohibition to the fourth degree, where they 
ſtop; but it is to be obſerved, that the canon law 
in this caſe acts incluſive, the other excluſive ; 
that is, the canon law prohibits in the fourth 
degree, which is that of ſecond couſins, and 
the civil allows in the fame degree, which, ac- 

L 4 carding 
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cording to the civil law computation, is firſt 
couſins. And this perhaps accounts for a vul- 
gar apprehenſion, very frequently maintained 
by the lower claſs of people in this kingdom, 
that fr{t couſins may marry, but ſecond cou- 
ſins may not. 

As the Athenians permitted the marriage of 
nephews and nieces, they doubtleſs permitted 
thoſe which were one degree farther off; with 
the Romans they .were cuſtomary, but not in 
the very firſt ages of the republic; when they 
took place 1s uncertain, but very early no doubt, 
About the age of Auguſtus M. Anthony mar- 
ried his father's brother's daughter, and that 
emperor married Marcellus's ſiſter's fon to his 
own danghter Julia. Upon the whole, theſe 
marriages are neither contrary to the law of 
nature, the Levitical conſtitutions, the civil 
laws of many wiſe legiſlators, nor the practice 
of molt ages and countries; and if we ever find 
them puniſhed, it will not follow that they 
were inceſtuous, The puniſhment is a conſe- 
quence of the contempt of that authority which 
thought proper to make another diſpotition of 
law in this caſe, than what it might have done, 
nor is it of any avail to urge, that this is the, 
next degree to that which is interdicted; for 
this is an argument which will hold againſt any 
degree whatever as well as this, that might have 
ſtood next the prohibition. There muſt be ſuch 
a degree given, ſtop where you will. Beſides 
if it is next to a prohibited degree, it is not itſelf 


pr ohibited, 


With 
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With reſpect to that inceſt which is con- 
tracted by affinity, I would obſerve, that from 
the principle upon which affinity is grounded, 
it follows, that when two families are con- 
nected together by a marriage contract, which 
is the nature and ſubſtance of affinity, no body 
is concerned in this diſpute upon one whole 
ſide, but the contracting party himſelf, ſor he 
alone does Accedere ad finem alterius cognationts, 
and none of his family but him are properly 
Afines. For inſtance, if A. marries into the fa- 
mily of B. there are ſeveral in the family of B. 
whom A. himſelf ſuppoſed now at liberty, could 
not contract with, but none other of the fa- 
mily or blood of A. would be affected. For 
the brother of A. might marry the ſiſter of B. 
though there be a ſeeming relationſhip Knit 
between them by the marriage of A. and B. 
the father of A. might marry the mother of B. 
or the ſiſter of B. that is, in other words, the 
father may marry the mother, and the ſon the 
daughter, or father and ſon may marry two 
liſters. Nay, farther, the ton may marry the 
mother, and the father the daughter. In thort, 
any of the line, the blood, or cognation of A, 
indifferently may intermarry with any of the 
line, the blood, and the cognation of B. indif- 
ferently, except the perſon of B. herſelf. This 
conſideration cuts the matter ſhort; for now as 
no body can be concerned but the contract- 
ipg party, on either hand, ſo, in regard to 
him or her, if w- or ney the man and wife 
one 
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one fleſh, which we are directed to do by the 
greateſt authority, it is only conceiving the one 
in the place of the other, and then we call in 
all the rules of conſanguinity, and give them an 
applica:ion here alſo; and Quocunque gradu quis 
uni conjugum functus eft conſanguinitate, eodem 
gradu junctus eſt alteri affinitate, Thus I cannot 
marry my wite's daughter, nor my wife's mo- 
ther, becauſe that daughter and that mother are 
to my (former) wife in the aſcending and de- 
ſcending line of affinity. | 

And be it obſerved, as to the contracting 
party, that though the canon law allows that 
to be aftinity, which 1s cemented by the in- 
tervention of two or more marriages; for in- 
ſtance, between me and the ſecond wife of my 
wite's father, between me and the wife of my 
wite's brother, yet no prohibition lies beyond 
that affinity which is contracted by the means 
of one marriage only. Thus, though a man 
may not marry his brother's widow (for here 
the woman by contracting with one brother 
becomes one fleſh with him, and is in conſe- 
quence to the other brother, In loco ſororis, or 
a real affinity ſiſter). Yet it has been adjudged, 
and with very great reaſon, that I can marry 
the widow of my former wife's brother, be- 
cauſe my affinity with her was created by the 
interpoſition of a double marriage; and yet by 
my marriage with my former wife, I am to 
this woman's firſt huſband, Ir loco fratris, To 


recapitulate, 
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recapitulate, therefore, and to ſum up all that 
is neceſſary to guide us on this head, 

Firſt, There is no affinity, properly ſo called, 
ſufficient to bar marriage between the Conſan- 


guinei or Cognati of the contracting parties on 


the one ſide, and on the other, out of the per- 
ſons contracting. | 
Secondly, The perſon who creates the affi- 
nity is properly the perſon in queſtion, and all 
difficulties in regard to him are to be ſolved 
by regarding his wife's relations in the ſame de- 
ree to him as his wife. | 
Thirdly, This ſame perſon is. not affected 
when affinity is grounded upon affinity, 


Polygamy. : 


Polygamy is when one huſband has ſeveral 
wives, or one woman ſeveral huſbands. The 


latter of theſe two was never thought of, or 


put in practice, by the moſt barbarous nations 
of antiquity, many of which however indulged 
in the other fort of polygamy, and allowed 


an unlimited number of wives; with the barba- 


rian ſtates (I mean thoſe who were not Greeks) 
the cuſtom of having a multitude of wives in 
common was very frequent i, but this is not 
the polygamy we are ſpeaking of. The Athe- 
nians allowed polygamy, when they thought 
the diminution of their inhabitants juſtified that 


i Puffendorf mentions ſeveral ſtates who allowed it. It 


is well known that Cæſar ſpeaks of this as practiſed by the 
Britons, 


practice; 
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practice; though I cannot think that polygamy 
was hcre indulged in all its forms, it amounted 
to no more than concubinage, which was v 
near it in ſubſtance. But the polite ſtates of 
Greece commonly looked upon polygamy as a 
barbarian practice, and not fit for the refine- 
ments of a better taſte, the genius of their 
ſeveral conſtitutions, and the credit of their 
philolophy. It was however very common 
amongſt Aſiatics, as it ſtruck in with the de- 
ſpotic genius of their government; not chat it 
was the univerſal practice of all uncivilized na- 
tions, for it was forbid amongſt the antient 
Germans. In the Roman conſtitution, and in- 
deed wherever concubinage prevailed, what- 
ever their profeſſions might be, the practice did 
not differ much from polygamy. | 
Parvi autem refert uxori, an concubine quiſ- 
quis leget— Sane enim, niſi dignitate, nibil intereſt, 
It is ſaid, indeed, by the Roman law a man 
might not have a concubine durante matrimo- 
210, nor, indeed two concubines extra matri- 
monium. From whence it ſhould ſeem that the 
Romans guarded againſt the very appearance 
and approach of polygamy in the perſon of the 
concubine, or ſecondary wife. But be it ob- 
ſerved, that it was very late before this law 
took place, and that ſufficiently ſhews what 
the practice had been before; and yet poly- 
gamy was condemned by this people all down 
the republic. For the gallantries of Anthony 
are not to be quoted as the laws of his coun- 


try. 
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try. Morepver, fo cautious and delicate were 
they in this reſpect, that b:na Sponſalia were as 
illegal as b1n@ Nuptiæ, and it appears from 
many inſtances that the offence was capital k. 


Divorce. 


There are two things to be obſerved before 
we enter upon the ſubject of divorce. v3 

Firſt, That the antients meant two different 
things by Repudium and Divortium. Divor- 
tium inter virum & uxorem fiert dicitur : Repu- 
dium vero ſponſe remitti videtur : quod & in 
uxorts perſonam non abſurde cadit. 

Inter divortium & repudium hoc intereſt, quad 
repudiari etiam futurum matrimonium poteſt : non 
refte autem ſponſa divortiſſe dicitur : quod divor- 
tium ex eo dictum &ft, quod in diverſas partes 
cunt, qui diſcedunt. 

Repudium, therefore, or the diſſolution of 
eſpouſals, differed greatly in ſubſtance and ef- 
tet from Divortium. It differed alſo in the 


k This concluſion is ſupported by the following paſſage 
from the Code: A woman, whoſe huſband had been 
« four years abſent in the ſervice, during which time ſhe 
could get no intelligence of his being alive, propoſed to 
* marry again ; but firſt applied to the emperor by peti- 
« tion, to inform him of her deſire; ſhe therefore does not 
© ſcem to have married clandeſtinely, or to have incurred 
* the loſs of her dowry, or to have made herſelf liable to 
te capital puniſhment.” But in the ſame century the firſt 
Valentinian was fo hardy as to eſtabliſh polygamy by law; 
but this laſted not long, for Juſtinian refers to the contrary 
practice, as to the known and ſettled rule of his country. 

TAYLOR. 


torm 


= =—— = 


Ont 
„ 5 - -W=; 


- — a 4 
DV" . — ama = —— —- — — , 
2 iQ — 770 —— 
K 2 ** — 7 =, = A — =) — — 2 oats 6 _ — 
++ 8 — 2 my — — - — — DE? 2 - Iz 

5 ö >> © a —— : — — — — — 2 _ 

— I VF; a "I" 1 — — — 
g r l — \ — = > - y I 3 — 1 © — — S w# 
- 4 - = * * 


* 
Ll 
* 
1 
. 
0 
* 
T 
U 
* 1 
: 
N. 
* 
{7 ' 
. 1 
- 
4 2% 
Ol | 
a7? 
10 bu 
”" 
7 f 4 
"ny 
* 7 # 
l 
2,7 1 
».1 014 
, :, + 
| 5 
4 i »1 
I { 
y * 1 
9 4 
iu Wd! 1 
1 
160 * 
6 
14 1 
{4 
9 » [8 
41 


174 A Summary of the Roman Law. 


form and ceremony of it. For both were 
tranſacted by a certain Carmen or form of words, 
without which neither was valid; and the 
phraſe here was, 

Conditione tua non utor. 

In repudiis autem, id eſt, renunciatione, com- 
probata ſunt hæc verba: Tuas res tibt habets : 
item hac, Tuas res tibi agito. In ſponſalibus 
quogue diſcutiendis placuit renunciationem inter- 
venire oportere: in qua re hac verba probata 
ſunt: conditione tua non utor, Where it is to 
be noted that Repudium muſt here be taken in 
its general ſignification. 

The other thing to be obſerved, was, that in 
the canon and eccleſiaſtical law, though divorce 
be the term for all tranſactions of this kind, yet 
we ought to diſtinguiſh between that act of the 
eccleſiaſtical judge, when he declares a marriage 
to be Nullum & irritum ab initio; and when 
he pronounces for a ſeparation of perſons law- 
fully joined by a celebration of marriage, with- 
out any let or impediment. The one is a for- 
mal and judicial declaration of the nullity of the 
marriage contract, celebration, &c. though per- 
formed in its utmoſt ſolemnity. The other in- 
terdicts the uſe of the marriage-bed, cohabi- 
tation, &c. either for ſome limited time, or 
indefinitely, but diſturbs nothing that went be- 
fore. The one is Di/ſolutio Vinculi, the other 
Separatio a menſa & thoro; and the reaſon of 
the difference is plain and natural: the cauſe of 

action 
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ation in the one caſe preceded the tie of the 
obligation, in the other it followed it. 

The former caſe comprehends contracts with- 
in the prohibited degrees; a matrimony cele- 
brated with another man's lawful wife ; mar- 
riages againſt a precontract (where that doctrine 
prevails) ; and here he declares ſuch marriage 
never to have been. For as we obſerved late- 
ly, what is not done according to law goes for 
nothing. And in this caſe it is not only law- 
ful for either party to enter into another con- 
tract during the life of each other, but more- 
over in the laſt caſe the precontracted party re- 
cerves uſually an admonition from the judge to 
make good his firſt engagement? Theſe things 
being premiſed, it is aſked, how a divorce can 
be admitted of, when the marriage contract is 
faid to be for life. To this I an(wer, that this is 
only ſpeaking the ſenſe of the parties when they 
engage in the contract, therefore the terms un- 
alterable and perpetual may be very properly 
applied to that engagement, yet divorces may 
ſometimes neceſſarily be admitted where the 
ends of marriage cannot be obtained, through 
the fault of one party. For all the laws of rea- 
ſon and nature require, that no one party in a 
contract be tied to the performance, when the 
other party has failed in his covenant, for all 
contracts are reciprocal; however the reaſons 
for divorce ſhould be very ſtrong !: though 


| As impotence in the huſband, or an adulterous com- 
merce on the part of the wife, cauſeleſs ill uſage in the for- 
mer, and a Malicigſa deſertio in the latter. TAarLOR. 
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they were ſometimes allowed upon very frivo- 
lous pretences, and are very frequent as well 
in the times of the Chriſtian emperors as the 
elder Romans. The Athenians did not give 
into this licence ſo generally as the Romans 
did; by the eſtabliſhment of Solon there was 
no divorce Bona gratia (as the Roman civilians 
term that indulgence of their country) but the 
matter of complaint was cognizable by the 
judge, and conſtituted an action called A wo- 
Wounys in the caſe of the huſband, of Axo- 
>erlew;m on the part of the wife. And this 
bill of divorce was to be proſecuted perſonally 
on the woman's fide, and not by proctors; that, 
as Plutarch humanely ſays, the huſband might 
be induced by a perſonal interview to make up 
the quarrel, and take her again; and indeed it 
happened ſo in the caſe of Alcibiades and his 
wife, as we learn from the ſame author. 

In the rigorous ſpirit of the old Roman law, 
which owed its appointment to Romulus, the 
huſband, in his great plenitude of power, could 
diſmiſs his wife at pleaſure, and uncontroulably, 
and the wife had no redreſs againſt him. Con- 
ſidering the power he had over her perſon, 
even the power of life and death in cafe of 


® Theſe terms were very ſignificant and well contraſted. 
The huſband, who was Dominus, and In poteftate habebat, 
whoſe was the ſovereignty and the manſion, might be pro- 
perly faid to turn away and diſmiſs, and the woman to 
leave; and indeed this preciſion of language was main- 
tained in the common events of life, where a divorce is not 
ſpoke of. TaxLox. | 

adultery, 
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adultery, this ſovereignty was not very extraor- 
dinary, And Dionyſius Halicar. informs us, 
that the crime of drinking ſtrong liquors was 
puniſhable equal with adultery n. | 

In the early and dark hiſtory of theſe people 
there is ſo much perplexity and diſagreement 
in every particular, that it is difticult to ſay what 
was the power of the huſband over his wife, 
and in what manner that power was exerciſed, 
as well as what was the power of the Pater- 
amilias. Sometimes we ſee him lording it over 
the perſons of his little empire, with a deſpotic 
and more than Aſiatic tyranny ; at other times 
we ſee him, like a cool and diſpaſſionate judge, 
forming a domeſtic kind of juriſdiction, and 
pronouncing upon the verdict of the faireſt jury 
that ever was impanelled, the friends and rela- 
tions of both the parties in controverſy, and 
the ſame ſolemn juriſdiction over their wives. 
But though the Roman law allowed of di- 
vorces, yet the firſt inſtance of one amongſt 
them was in the year of the city 520, when 
Sp. Carvilius Ruga divorced his wife for ſterility ; 


but they afterwards became ſhamefully fre- 


quent, and for very (light cauſes: thus ÆEmilius 


n This ſeverity of the Romans in regard to the abſti- 
nence of their wives is recorded by many writers, and moſt. 
of them aſſign it as a reaſon for the ladies ſaluting their re- 
lations, that they might convince them by their breath, 
that they had not offended againſt the cuſtom ; and it is 
ſuppoſed that the preſent ceremony of ſaluting the bride is 
derived from this practice of the Romans, TarLoR. 
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who was conſul, diſmiſſed a handſome and fruit- 
ful wife, andwould aſſign no reaſon for it. C. 
Sulpitius Gallus repudiated his wife, becauſe he 
had ſeen her abroad with her head uncovered. P. 
Sempronius Sophus, becauſe his had been at a 
public ſhew. Q. Auſtitius Vetus, who ſaw his 
wife converſing with a woman of low condition, 
Nero diſmiſſed Octavia for ſterility, Auguſtus 
put away one of his wives becauſe he did not 
like her temper. Nay, when they were tired 
of each other, they would ſeparate without al- 
tedging or even pretending that they had any 
thing to object. And this practice was called 
Divortium bona gratia, and is frequently men- 
tioned in the law books; it is ſometimes called 
Repudium fine ulla querela, and it was practiſed 
as well by the women as the men o. Many 
laws were made from time to time to reſtrain 
this cuſtom, but without effect, which ſtill kept 
its ground, and was rather encouraged by the 
Chriſtian emperors upon account of monaſtic 
vows, and profeſſions of chaſtity. Juſtinian in- 
deed ſtopt the current a little ; but Juſtin, his 
grandſon, reſtored the old practice, which laſted 
in the Eaſtern empire till the ninth or tenth 
century, to the time of Leo the philoſopher. It 
was neceſſary that all diſſolutions and ſuſpen- 
ſions of the marriage contract ſhould be formal 


e Thus Czlius, in his correſpondence with Tully, ac- 
quaints him as the news of the day; Paula Valeria, ſoror 
Triarit, divertium fine cauſa quo die vir e provincia ven- 
turus erat, fecit. Nuptura oft D. Bruto. TAYLOR. 


and 
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and notorious. The mere entering into a league 
with Titia was not a ſufficient renunciation or 
diflolution of that with Sempronia, unleſs ſome 
ceremonious act, or form of words at leaſt, 
ſhould intervene to atteſt it. It was a rule of 
law, that divorces ſhould be atteſted by ſeven 
Roman citizens of the age of puberty, The 
Libertus of the complaining party, was in the 
place of clerk or attorney: he was the meſſenger 
or agent who was ſent with the warning ; and 
the words which he uſed were formal, and had 
the force of a citation, 


© Power of the Father, 


HE ſecond domeſtic ſociety is that be- 

tween father and ſon. In conſidering 

this relation I ſhall ſhew what is owing from 

the father to the ſon, and from the ſon to the 

father, and ſo eſtabliſh what is meant by the 
power and authority of the latter. 

The relation between father and fon, with 
the obligations ariſing from it, is one of thoſe 
natural contracts which Providence has laid out 
for us in common with many of its creatures : 
an allotment which all the ſpecies have, in one 
branch at leaſt, ſubmitted to in their turns, not 
by any concurrence of their own, nor by any 
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poſitive appointment of others: a diſtribution 
or ſorting of mankind, which we naturally fell 
into before we had reaſon or experience to act 
for ourſelves, and have univerſally juſtified the 
expediency and the neceſſity of it, after we 
had. For according to the ſyſtem of nature, 
her work had been imperfect, and the deſigns 
of Providence defeated, if men and animals had 
ſtopt ſhort at production ; if they had been con- 
tent to breed without the leaſt concern for ſup- 
porting; and infancy, with all its weaknefles, 
wants, and imperfections, had been left to 
ſhift for itſelf, Providence, therefore, in both 
ſpecies, in that of animals as well as men, has 
aligned this care, which JI call education, to 
thoſe natural truſtees, the ſecondary author of 
each reſpective being; and has entailed the 
duties of ſuſtenance, tenderneſs, and preſerva- 
tion on the producer, and ſtipulated, in the hu- 
man ſpecies at leaſt, for the gracious returns of 
duty, homage, and reſpect on the part of the 
oftspring. A covenant where nature herſelf, by 
the moſt tender feelings, and the moſt lively 
touches of our conſtitution, by what is called 
parental affection on one hand, and filial piety 
on the other, ſeems in great meaſure to ſtand 
bound for the performance. And accordingly 
the impreſſions tor this purpole are very lively 
and very extraordinary throughout the animal 
ſyſtem ; nay, many philoſophers who have been 
fathers alſo, have thought it no derogation to 
the human ſpecies, when, in examining the 


3 power 
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power of thoſe paternal influences, they have 
given the preference to thoſe which ſtimulate 
the lower part of animal life, 

Here it may not be impropes to enquire in 
what ſenſe the returns of filial piety in onr chil- 
dren, and the reciprocal affection which we ex- 

ct to find, and generally meet with, can be ſaid 
to be the effect of that law of nature which is com- 
mon to us and the animal world, And for our in- 
formation in this particular, let us obſerve what 
there 1s in common to them both; and we may 
learn from that experience which inſtructs us 
from within, and from that obſervation which 
is furniſhed us from without, that animal life is 
the ſame with us and the other parts of the ſy- 
ſtem in the following circumſtances ; like them 
we feel a ready diſpoſition to guard our exiſt- 
ence ; like them we are prompted to raiſe up 
others to ſucceed in our likeneſs; like them 
again to feel for the inſufficiency of thoſe pro- 
ductions, and provide for their ſecurity ; and 
here that light of inſtinct, which is common to 
both, ceaſes in the brute creation ; for in ani- 
mals this affection is but ſeldom reflected back, 
or but faintly at the beſt; and with them the 
ſeeds of parental kindneſs are ſown in ſuch un- 
fruitful ground, that they are never taught to 
look for the harveſt of filial gratitude p; but 

human 


? If what is related of the ſtork ſhould be ſtrictly true, 

it ought rather to be conſidered as an exception than a 
rule; for in all diſquiſitions concerning the rules and direc- 
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human relations ceaſe not here, though that 
inſtinct, or guide which is common to both, 
now leaves us to find out the way by ourſelves ; 
for they are founded not only in property of 
blood, but cemented by a long ſeries of friend- 
ſhip, the endearments of a rational ſociety, and 
the ſtanding monuments of repeated and reci- 
procal obligations ; and this is viſible, not only 
in the continuance of the fatherly affection be- 
yond the date which the brute creation want 
it, but moreover in thoſe ſtrains of filial piety 
which the reſt of the creation are perfect ſtran- 
gers to, for the meaſures and meanings of their 
ſyſtem are fulfilled without it ; and accordingly 
thoſe Stimuli of our conſtitution, thoſe cords 
of the man, the powers and arguments of na- 
ture, the bonds of love, and the principles of 
natural friendſhip, all thoſe internal feelings 
which give rife to this duty, -are imputed to 
our texture and not to theirs; and this for the 
beſt ceaſon, becauſe we want them, and they 
do not“. 

The civilians have agreed to reduce the ob- 


ligations between parent and child, and child 
and 


tions of nature, all juſt concluſions muſt be drawn from the 
conſtant phenomena which ſhe exhibits, not the uncom- 
mon, the accidental, and the extraordinary. TAYLOR, 

4 The brute creation may be divided into two parts; the 
wild, or thoſe which are in a ſtate of nature (moſt properly 
ſo called) and the reclaimed, or thoſe who are under the 
dominion of man. With reſpect to the firſt, let the happy 
fituation of every animal, in every country where the = 
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and parent, in ſome meaſure to a ſyſtem, and 
to regulate and adjuſt the proportions through- 
out the whole proceſs and adminiſtration of 

| them. 


of man has never trod, beſpeak the goodneſs of our com- 
mon parent, for theſe, when once they arrive at that point 
of exiſtence where the ETOPTH of the parent ceaſes, ceaſe 
for ever to want it, 

With reſpect to the latter, the ſuccour and ſupport of 
their old age ſeems regularly to devolve upon their owners 
and proprietors; upon ſuch as have availed themſelves of 
the ſtrength, or any other excellence of thoſe creatures, 
during the period of their perfection. It is but equitable 
that the burden ſhould follow the emolument. And this 
has been one ſuggeſtion in favour of that dominion which 
ſome people of antiquity, not to mention the moderns, have 
exerciſed over their own ſpecies, as ſo many head of cattle : 
Senes ut in otia tuta recedant. 

This maintenance, therefore, I conſider as a fort of tax 
upon property and dominion. I never remember to have 
ſeen this principle accurately examined : but upon the 
whole, both reaſon and good nature ſufficiently direct us 
to provide a ſuſtenance for the infirmity of thoſe creatures to 
whoſe ſagacity, ſtrength, or ſwiftneſs we may have ſome- 
times been ſo largely indebted for our own. 

3 is a paſſage in Plutarch very much to this pur- 
e: 

2 Cato himſelf owned, that he never wore a ſuit of 
e cloaths above three pounds price. And once being poſ- 
ſeſſed of a rich ſet of hangings, which fell to him by in- 
* heritance, he immediately fold them. There was not the 
* leaſt ſtucco in any of his villas; and no ſlave ever ſtood 
„ him in more than fifty pieces, ag. he did not want the 
delicate ſprucer ſort, but the coarſe and the plain, and ſuch 
as would be of uſe to him in his country employments : 
and theſe too, when they grew old and uſeleſs, he thought 
* it his duty to diſpoſe of to the beſt bidder, rather than 
be at the unneceſſary expence of maintaining a number 
„of unprofitable hands. In ſhort, he thought nothing 
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them. Thus, the ſtricteſt and moſt immediate 
of theſe duties is the maintenance of our chil- 
dren, 


could be cheap, in any degree, that was ſuperfluous. 
And when he made any purchaſe, it was always arable 
and paſture, and for the purpoſes of huſbandry; for he 
had no notion of ſlopes or viſtas. 
* Some imputed this to the nearneſs of his temper, and 
the contracted notions of thrift and parſimony : others 
again were of opinion, that all this was a violence done 
to his own natural diſpoſition, in order to ſhew a good 
example of frugality, which was at that time much out, 
of faſhion. But I muſt needs ſay, that ſo unnatural a 
treatment of his ſlaves, whom he could conſider as fo 
many head of cattle, and could perſuade himſelf to turn 
into as much caſh as he was able, when they grew old 
and paſt their labour. This, I fay, was certainly a mark 
of a very ſordid temper, to ſay no worſe, and became the 
mean ſpirit of one who had got no more humanity about 
him, than to think that the value of all the intercourſe 
and communications between mankind was to be rated 
by the uſe that one man was able to make of another, 
But what a larger field has good-nature to diſplay itſelf 
in than common and ordinary juſtice! For we can only 
make uſe of law and right io our dealings with our own 
ſpecies ; but tenderneſs, compaſſion, and beneficence can 
be extended to the brute creation. For theſe principles 
ſpring from that unexhauſted fountain whoſe ſtreams are 
never dry; the fountain of good-nature and generoſity. 
A good-natured man will think himſelf obliged to give 
his horſes, when they are paſt ſervice, the free uſe of his 
paſtures; and when his dogs can run no longer, to find 
them a warm kennel, and what is neceſſary for their ſup- 
port, While the people of Athens were building their 
Hundred foot [a temple that went by that name] when- 
ever they obſcrved any of the mules to have gone through 
a good deal of hard ſervice, they took them out of thcir 
harneſs, and turned them looſe into paſture, It. is re- 
ported of one of theſe, that it was her practice to go 
„ down 
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dren, whoſe natural imbecillity calls for a ſup- 
port from ſome quarter, and reaſon and af- 
fection point out from which, and whenever 


it 


\ 


„ down to the wharf of her own accord, and when the 
* carriages were drawing up the hill, ſhe would go along- ' 
« ſide the team, or lead the way, juſt as it ſuited beſt ; as 
« if ſhe was encouraging the cattle, and had taken up the 
« buſineſs of the driver, Upon which occaſion this mule, 
* bya decree of the ſtate, was maintained at the public ex- 
& pence as long as ſhe lived. When Cimon died, his 
« horſes, which won for him thrice the prize at the Olym- 
pic games, were buried by him, and their monuments 
are to be ſeen near his. There are ſeveral inſtances upon 
record of the fidelity which dogs have ſhewn towards 
e their maſters. During the Perſian war, when the Athe- 
5 nians by general conſent left their city, and went over to 
Salamis, Xanthippus, a perſon of note at that time, had a 
« faithful dog that would not be left behind, but ſwam. by 
* the ſide of the veſſel his maſter was aboard of: ſo that 
« afterwards he gave him a kind of a funeral upon a little 
* riſing ground, which took its name from that circumſtance, 
and is called Cynofſema [the Dog's Burying-place] to this 
* very day. Animals have doubtleſs a title to ſome more 
regard than our old ſhoes, or uſeleſs furniture; we are 
not to ſhake them off, when they are cut through, or 
© broke down with ſervice : but theſe are circumſtances, 
% where we ſhould ſtudy a gentle and mild behaviour, if 
for no other reaſon, at leaſt for the ſake of uſing our- 
* ſelves to the practice. Far be it therefore from me to 
& {ell an old ox, that has plowed my ground in the days 
of his ſtrength; much leſs would I part with, for the 
* ſake of a little dirty lucre, what would be as uſeleſs to 
* the buyer as he was to me, an old ſlave of my own ſpe- 
* cies, and tranſport him, as it were, in the decline of 
* life, out of a houſe and family that had been almoſt na- 
* tural to him for ſo many years paſt, But Cato, as if he 
** was too high for theſe ſenſations, uſed to make his boaſt, 
* that when he returned from Spain, he left an old horſe 
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it is required, whether the greater obligation 
lies on the father or grandfather, and fo on 
upwards, Whether a greater conſideration ought 
to be had of the ſon or grandſon, and fo down- 
wards, The anſwer is, that the Ratio alimen- 


« behind him, a horſe that had carried him all his cam- 
* paigns; and that for no other reaſon, than becauſe he 
Was not willing to put the public to the expence of his 
« freight. But whether this was an inſtance of a great ſoul 
* or a little one, my reader muſt judge for himſelf.” 

Thus (in a free tranſlation) writes that moſt incomparable 
author, where I cannot offer one obſervation, but what 
makes greatly for his credit. For let us but obſerve, 

1. Thaf vein of good-nature which runs through the 
whole, and mixes with his good ſenſe in every part of the way. 

2. The juſtneſs of that reflexion, when he conſiders the 
acts of beneficence, mercy, and kindneſs, as infinitely more 
extenſive than the rigorous courſe of juſtice, that has its 
boundaries ſet (as he properly obſerves) which it cannot 
paſs, but muſt run for ever in the narrow channel of right, 
of law, of faith, and of contract: agreeable to thoſe words 
of Seneca, 

Quanto latius patet officiorum, quam juris regula ? quam 
multa pietas, liberalitas, humanitas, juſtitia, fides exigunt, 

ug omnia extra publicas tabulas ſunt ? 

3. That almoſt Chriſtian ſentiment which compares the 
ſpring of charity and good nature to a well of living water, 
whence thonſands may ſupply their wants, And to-mor- 
& row fhall be as this day, and more abundant :” and 

4. Laſtly, A great judgment of mankind, diſcovered in 
a thorough ſenſe of the prevalence of habit and the weight 
of practice; and then the force of the obſervation directed, 
with a great generoſity of temper, to the beſt ſentiments of 
our natare, and the moſt godlike part of our conſtitution ; 
exhorting us to practiſe an habit of good - nature, even in 
matters of leſs regard and importance, weaeryg fvexa Tz i- 
aavigwnrr. Words never to be forgotten, and never to be 
ſtudied or admired too much. TAYLOR. 


tandi 
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tandi is to be aſcertained in all caſes by the ratio 
of proximity, as well in the perſons ſupporting 
as thoſe that are ſupported. 

The next place in order is given to the Jus 
rectprocationts, or that duty which is incumbent 
upon children to eaſe and ſupport the age of 


thoſe that gave them life r, and the means of 
| doing 


If a ſon is emancipated, who is under age, he ſhall 


ebe obliged to ſupport his father in his poverty. For every 
* ope will juſtly agree, that it is a moſt wicked thing, 
* that the father ſhould want that aſſiſtance which it is in 
* the power of his ſon to beſtow.” D. 25. 3. 5. 13. 

If the ſon neglects to ſupport the father, or the fa- 
* ther the ſon, let the judge take cognizance of it.” 

D. 25. 3. 5+ 1. 

We ſee by this paſſage, that the Roman law conſidered 
this duty as reciprocal, and a neglect of it on the ſon's 
part, in ſome particular circumſtances, was looked upon by 
the civil law as a juſt cauſe of diſheriſon. Thus the code : 

If the children of a madman neglect to take care of 
* their father, they are worthy of diſheriſon, as well as 
« other lawful puniſhments; and if any other perſon (if 
* they continue to negleC their duty after proper notice 
given) ſhall take him into his houſe, and ſupport him, he. 
„ ſhall be his lawful heir, notwithſtanding any will made 
« 1n favour of ſuch children.“ 

And in Novel. 1 15. 3. 12. is added upon the ſame ſubject: 

« And if ſuch father ſhall, at any time after, recover his 
* underſtanding, it ſhall be left to his choice, Whether he 
* will mention ſuch negligent children in his will.” 

In England the law in this caſe ſtands thus: And be 
* it further enacted, that the father and grandfather, and 
* the mother and grandmother, and the children of every 
« poor, old, blind, lame, and impotent perſon, or other 
* poor perſon, not able to work, being of a ſu :ient ability, 
* ſhall at their own charges relieve and maintain * 
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doing it: where, upon the principle juſt men. 
tioned, the father is ta be preferred to the 
grandfather, | 


There 


* ſach poor perſon in that manner, and according to that 
* rate, as by the juſtices of peace of that county where 
% ſuch ſufficient perſons dwell, or the greater number of 
« them, at their general quarter ſeſſions, ſhall be aſſeſſed, 
* upon pain that every one of them ſhall forfeit twenty 
5 ſhillings for every month which they ſhall fall therein.“ 
43 EL Iz. C. 7. 
The following record has its merit. . ta 

« A certain perſon complained to Adrian that his fon 
« neglected him in his ſickneſs and poverty, and refuſed 
6 to ſupport him, although he had ſpent all his ſubſtance 
ce upon him, The emperor replied, young man, take care 

« of your father, and ſee that I have no further complaint 
« of you.” FP 

The antient hiſtory is full of this great principle; the 
following inſtance from Valerius Maximus deſerves parti- 
luar notice for the ſake of that fine obſervation with which 
he cloſes his account of it. TayLoR. 

« The prætor delivered a lady of a noble family, who 
« was capitally convicted before him, to the Triumvir to 
« be executed in priſon, The jailor, from compaſſion, 
* neglected to ſtrangle her as ſoon as he took her into his 
* cuſtody; nay, even admitted her daughter to have ac- 
« ceſs to her, after having firſt carefully examined her, to 
“ prevent her carrying to her mother any ſupport, ſup- 
« poſing ſhe would ſoon die from want; but after many days 
had elapſed, upon watching her narrowly, he found that 
* ſhe prevented her mother from being ſtarved to death, 
« by nouriſhing her with the milk of her own breaſt. When 
* this affecting ſcene, ſo wonderful from its novelty, was 
© told by the Triumvir to the Prætor, and by the Prætor 
* to the bench of judges, it procured the woman a pardon, 
« What will not filial piety pierce through? What will it 
% not contrive, which made its way into a priſon, and 
* there invented a new method of preſerving a parent ? For 

« whatever 
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There is, thirdly, a duty of this ſort between 


brethren, the iſſue of a common parentage, 


but much fainter than either of the foregoing, 
The 


« whatever was ſo unuſual ! whatever was ſo unheard-of, 
« as for a mother to be ſuckled by her child ! Some one 
might think this: contrary to nature, was not filial piety 
« the firſt law of nature.“ 

This ſtory is told in a different manner by different au- 
thors, and has been callcd the Roman Charity, but it ſhould 
have been Piety. For it has been the practice of all writers 
whatſoever, ſacred as well as profane, to meaſure out, with 
a ſurprizing uniformity, the reverence that is due to our re- 
ſpective natural parents, by the ſame expreſſion with which 
they ſat out our duty to the author of nature, and the 
common parent of mankind. There was alſo a Sicilian 
Piety, which is alſo told very differently; but the fact is in 
general, that two young men carried off their father on 


their ſhoulders to ſave him from being deſtroyed by an 


eruption of Mount tna. It is remarkable that the an- 
cients ſeldom talked of this duty without a fervour of de- 
votion ; ſome of which expreſſions, as they greatly juſtify 
the emphaſis given to it in the appellation of Piety, 1 ſhall 
produce at large, TAYLOR. 
« All writers, both in verſe and proſe, declare, that the 
% law of nature itſelf directs every one, next to the gods, 
* to ſhew the firlt and greateſt honours to his parents ;. 
* nor can men do any thing that is more acceptable to the 
„ gods, than when they readily and cheerfully repay thoſe 
* kindneſſes which were formerly advanced to them by 
their parents, and thoſe who brought them up, with 
* freſh inſtances of a grateful return : nor on the other hand 
« is there any greater mark of impiety than to deſpiſe and 
* negle&t them. For which reaſon, while we are only for- 
bid not to injure others, we are eſteemed lawleſs and 
* unholy if we are not always ready to ſay and to do what- 
% ſoever will rejoice our parents, although we ſhould do 
nothing to grieve them.“ PLUTARCH. 
„Why 
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The duty of the father to the ſon confiſts 
chiefly in two points; the nurture of the animal 
part, and the education of the intelligent, with 

all 


* Why do the ſons attend their father's funeral with 
& their heads covered, and the daughters with their heads 
« uncovered, and their hair diſhevelled ? Is it not for this 
* reaſon ? That the ſons ſhould honour their father as a 
% God, but that the daughters ſhould grieve for him as a 
« man; the law direCting each party to do what was be- 
% coming.” PLUTARCH. | | 

Thus Philo writes, in many parts of his work, that pa- 
rents are in a middle nature between divinity and humanity, 
and therefore the precept of honouring our paretits was 
placed between the firſt and ſecond tables. The Athe- 
nians alſo, under the wiſe conſtitutions of Solon, enforced 
the ſupporting the old age of parents by very ſevere ap- 
pointments. TAYLOR, 

*« Whoſoever ſhall beat his natural father, or not ſup- 
« ply him with proper neceſſaries, ought he not for ſuch 
* behaviour, and by the law concerning ill uſage, to be 
«« judged worthy of death?“ 

« Nor is it only evident from this, but alſo from the 
« law concerning ill uſage. For if the grandfather was 
« alive and in want of neceſſaries, he would not be ſubject 
« to an action for ill uſage, but we; for this law orders 
us to ſupport our parents, and theſe are our father and 
% mother, our grandfather and grandmother, and theit 
« father and mother, if they are alive; for from them the 
« family is derived, and they are their goods which theit 
« poſterity have had given to them, wherefore they muſt 
ebe ſupported although they have nothing left. How then 
* can we be juſtly ſubject to the action of ill uſage, if we 
* do not ſupport him, if he ſhould have nothing left, and 
« yet if he ſhould, that he ſhould be his heir, and not 
«© we.” IsxUs. 

*« Do yon not know that our ſtate never takes cogni- 
% zZance of ingratitude, or admits any action to lie for it, 
* hut overlooks thoſe who do not return the favours they 


have received, except only againſt a man who neglects to 
„take 
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all the ſubordinate conſiderations which claſs 
under theſe heads; for as Plato well ſaid, no 
one ſhould get children who will not ſubmit to 
the painful taſk of nouriſhing and educating 
them. The natural duty of maintenance is ex- 
ceedingly obvious, from the impotence of that 
ſtate and condition in which we want it, and 
from the abſtracted conſideration of paternity, 
which preſents us with an idea of giving life 
and being, not of taking away or deſtroying its. 
Under this conſideration many things are na- 


take care of his father, for againſt ſuch a one it will al- 
„low an action to be brought, and he will be rendered 
“ infamous, and incapable of ſerving any office in the 
community, as if no public ſacrifice could be offered up 
« with ſufficient holineſs, or any other duty be properly 
and juſtly filled by ſuch a one; and indeed if any one 
„ ſhould not provide a proper ſepulchre for his departed 
parents, the city would take notice of it when they were 
« enquiring into the conduct of thoſe they were to elect 
„for magiſtrates: do you therefore, my ſon, if you are 
* wiſe, implore the pardon of the gods for any neglect 
* you may have been guilty of with reſpect to your mother, 
« leſt they ſhould withdraw their favour and protection 
from you, if they think you ungrateful ; and take care 
* alſo that the world do not conſider you as infamous for 
« ſlighting your parents, for if you do you will not have 
« one friend left; for if they think you capable of that, 
* no one will ever expect you ſhould return any fayonr that 
* may be done you.” XENOPHON, 

But it is to be obſerved, that this obligation of the ſon 
to maintain the father, did not take place when the father 
had brought him up to no buſineſs. TarLor. | 

* Not only he who ſtrangles a child may be ſaid to kill 
* it, but he alſo who neglects it, and refuſes to feed it, 
* or expoſes it, in public places, an object of that compaſ- 
„ fion which he wants.” D. 25. 3. 4+ | 


turally 
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turally included, the bodily health and preſerva- 
tion of the child, the protection of his perſon, 
his future ſubſiſtence, and whatever can con- 
tribute to his well-being. 

The human ſpecies is particularly and pro- 
perly concerned in the other, viz. education, 
which may be conſidered as referring both to 
the morals of his ſon and his underſtanding, 
By his underſtanding I mean that he is obliged 
to qualify him, either by himſelf or others, ac- 
cording to his condition, for that profeſſion 
which he is able to ſupport, and the ſon is moſt 
capable of exerciſing ; no wonder then if the 
parental affection does not determine at an ear- 
lier period than we commonly find it, or ſink 
into indifference and forgetfulneſs as in the ani- 
mal ſyſtem; and this is one principal reaſon of 
that meaſure which Providence intended by the 
continuance of the parental affection in the hu- 
man, and the decay of it in the brute ſpecies t. 
Beſides theſe conſiderations which the fon is in- 
titled to, there are ſome of leſs concern, ſuch as 
the right of bearing the name, the arms, &c. of 
the father, Of the ſame nature was the title 

which 


t Thus Plutarch: “ As nature has produced the wild 
„vine, the wild fig-tree, and the wild olive with the ſame 
« principles, but in a far leſs perfect degree, than we meet 
« with them in theſe fruits when they have been cultivat- 
„ ed; ſo has ſhe given to the brute creation an inſtinctive 
love of their oſispring ; but imperfect, and not attain- 
ing to the principles of juitice, nor extending further 
* than is abſolutely neceſſary for it; but as ſhe intended 
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which he had to the Sacra Gentilitia, which with 
the Romans was no mean conſideration ; but 
more than all the right of ſucceſſion, which the 
Roman law held very high and ſacred. 

The Heres domeſticus, the Suus heresv, that 
is, the fon under the father's power, or the 


man for a reaſonable and ſocial being, and framed him 
capable of juſtice, and law, and religion, of founding 
« cities, and GR every tender tie of humanity ; ſo 


has ſhe beſtowed on 


0 dance of fruit, improving only thoſe principles which ſhe 
« had implanted in every creature.” 

v « As natural reaſon, like a ſilent law, adjudges the he- 
« ritage of the parents to the children, calling them as it 
« were to a ſucceſſion which is their due, the civil law has 
« introduced and appropriated to them the name of pro- 
« per heirs, Sui heredes, nor can they be removed from 
* that ſucceſſion, at the will of the parent, without due 
« cauſe.” D. 48. 20. 7. 

Proper and neceſſary heirs are ſons and daughters, 
« grandſons or grand-daughters by a ſon, or any other 
« deſcendants in the direct line, who were in the power of 
the deceaſed at the time of his death — 


„ meſtic: and in the very life-time of their father are re- 
puted maſters or proprietors of the inheritance in a cer- 
* tain degree. Hence it is, that if a man dies inteſtate, 
* his children are preferred before all others to the ſuc- 
* ceſſion, and are called neceſſary heirs, becauſe willing 
or unwilling they become the heirs of their parent ac- 
* cording to the law of the Twelve Tables, either by vir- 
tue of a teſtament, or in conſequence of an inteſtacy, 
* But when children requeſt it, the Prætor permits them 
* to abſtain from the inheritance, that the effects of their 
parents, rather than their own, may be ſeized by the 
* creditors,” I. 2. 19. 2. 


N grandſon 


ima fair and large portion of the 
« ſeeds of paternal affection, which will bring forth abun- 


And note, that 
„ heirs are called Sui, or proper, becauſe they are do- 
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grandſon upon the death or emancipation of 
that ſon, and ſo on, by a fiction of law, which 
we ſhall have occaſion to mention again, is 
ſuppoſed to be one perſon with the Pater jam- 
has, and not to ſucceed into the eſtate, but to 
have been there before. And therefore there 
was no occaſion to name him in a will to ſuc- 
ceed to the eſtate, for he would do that of 
courſe; but if the parent intended to diſinherit 
him, it muſt be particularly mentioned x. The 
Engliſh law 1s alſo very favourable to this ap- 
prehenſion. Thus, if a man leaves by his laſt 
will and teſtament to his ſon what would have 
come to him by inheritance, ſuppoſing that 
teſtamentary diſpoſition not to have been made, 
the right by which this fon ſucceeds and acts, 
and all the conſequences of that ſucceflion, are 
the rights and conſequences of one, claiming by 
deſcent, and not as teſtamentary heir, becaule 
it is fitting that a greater conſideration ſhould 
be paid to the diſpoſition of nature than the 
creation of law, 

As to the duty of the ſon to the father, one 
great branch of it has already been ſpoke to, 
namely, that in ſupporting each other ; it is re- 
ciprocal, and of equal obligation. In other 
reſpects it may be ſaid, that every thing is to 


x © He who has a ſon under his power ſhould take care 

« either to inſtitute him his heir, or diſinherit him nomi- 

% nally: for if a father in his teſtament pretermits or paſſes 

* over his ſon in ſilence, the teſtament. will have no effect.“ 
I. 2. 13. 


be 
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be conceiyed as underſtood in this obligation 
which can follow the right of that power or 
dominion which the father is by nature and 
law poſſeſſed of; whatever can be ſuppoſed to 
flow from the apprehenſion of his ſuperior 
judgment and underſtanding, from the merit 
of produting us into being, and ſupporting the 
proceſs of education, the gitt of life, and the be- 
nefit of education. So that the amount or groſs 
ſum” of our duty to our father may fairly chal- 
lenge the appellation of piety, which we have 
ſeen was ſteadily and uniformly given to it. 
But which are we to obey, our parents or our 


country, when their commands are oppoſite. 


Our country certainly ; for, 
1. Public emoluments have the preference 


to private ones. There is in the ſtate a Domi- 


num eminens, to which all inferior authority 
mult give place. 

2. Private and inferior rights relate only to 
the good or intereſt of individuals: eminent and 
ſuperior rights deal in the common benefits of. 
many, and therefore excel the former. 

3- The father before the inſtitution of civil 
ſocieties might have a ſhadow of government, a 
kind of patriarchal royalty, But, upon the 


transfer of ſovereignty from domeſtic to civil 


ſociety, much of the right he had, ſeems to veſt 
in the civil magiſtrate, and of courſe the do- 
meſtic authority is leſs plenary now than it was 
then, The father has ſtill left him a title to 


the private regards of piety, reverence, and af- 
N 2 fection: 
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fection: but that ſpecies of civil authority which 
they might have had over their families reſpec- 
tively, is now conveyed into the hands of 
one or more for the good of the whole uni- 
verially, _ | 

4. The ſtate in its injunctions takes no no- 
tice of the Patria poteſtas, allows no conſidera- 
tion for that dependance which the ſon owes 
the father in his private and domeſtic capacity. 
It looks upon the father and ſon in the ſame 
light, and never examines which is Pater and 
which Filius familias. 

5. Though in ſeveral proſecutions the law 
looks upon father and ſon as one perſon, yet 
in caſes of treaſon, this fiction of law prevails no 
longer. 

6. It muſt be admitted that the father him- 
ſelf is bound by the laws of his country. There- 
fore he cannot by any authority do by another 
(his ſon) what he could not do by himſelf y. 


Cicero places in his ſcale of duties; firſt, what we owe 
to God ; ſecondly, what we owe to our country ; thirdly, 
what we owe to our parents; and puts a caſe of a father's 
deſiring a ſon to betray our country, and aſks, whether he 
is to obey? and ſays, Immo vero obſecrabit patrem, ne id 
Jaciat. Si nihil proficiet, accuſabit, minabitur etiam. Ad 
extremum ſi ad perniciem patriæ res ſpefabit, patriæ ſalu- 
tem anteponet ſaluti patris, TAYLOR, 
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Power of the F aller more particularly confidered. 


With many of the antients this was raiſed to 
a great degree of ſovereignty: with the Romans 
particularly, ſome of whoſe writers give it the 
name of Majeſtas patria 2. For in the word 
Pater familias they included the idea of govern- 
ment or dominion, Non qui filum habet, ſed ” 
dominium. Non enim ſolum ejus perſonam, ſed & 
jus demonſiramus. So that I can ſuppoſe a Pater 
who is not a Pater familias, as the ſon who is 
married and has children in his father's life- 
time; as I can a Pater familias who is not a fa- 
ther. For a minor in wardenſhip was always 
conſidered as a Pater familias. There was no 
medium in the caſe: every Roman citizen who 
was not Filius familias was Pater familias of 
neceſſity. Again, I can have the idea of a ſon 
who is not Filius familias, for he may be eman- 
cipated, and becomes by that act Sui juris, and 
independent. | | 

The power of the father was of a different com- 
plection from all other ideas of power whatſo- 
ever, as maſter, for inſtance, although there ſeems 
indeed to have been but little difference in the 
condition of the ſon and the ſlave; but yet the 
adminiſtration of the father and the maſter pro- 
ceeded upon very different principles: the former 


-* Thus Livy: Quandogue tu, T. Manli, neque imperium 
conſulare, neque majeſtatem patriam veritus, "TAYLOR, 
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may be compared to that command which reaſon 
ought to hold over the affections, where there 
is not ſo much a diſplay of rigor and authority, 
as a warmth and friendſhip of advice, a pru- 
dent and calm direction, for the good of the 
general ſyſtem, and the happineſs of the party 
in ſubjection rather conſulted, than the arbi- 
trary ſatisfaction of the party in power. But the 
duty of the latter is not inſinuated by blandiſh- 
ments and allurements, but demanded by force 
and compulſion, by the arguments of fear, and 
the apprehenſions of inconveniency: nor is the 
duty impoſed ſo much ſor the common intereſt 
of both, as for the private eaſe, indulgence, 
ſatisfaction, or emolument of the party impoſ- 
ing. And laſt of all, the ſervant is in the hand 
of his maſter as an inſtrument in the hand of 
the artiſt, The power therefore of the maſter 
over his ſlave is a dominion properly ſo called, 
and an arbitrary one : the power of the father 
over the ſon, though in ſome conſtitutions work- 
ed up very high, is founded in love and the 
warmth of natural friendſhip, and it has its 
foundation in two principles, 
1. Jure ſanguinis. 
2. Jure familias. 

He has one title to be the ſovereign of his ſon, 
as that ſon is a piece or part of him, and he has 
another from the genius of that antient family 
empire which gives the maſter of the family 
the goyernment of his wife and children. Of 


theſe two IDA th the former had a great re- 
gard 
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card paid to it by the ancients, particularly the 
Stoics ; for the ſon was conſidered by them as 
a part of his father, as a tooth or the hair is 
part of a man: thus Plutarch, „The Stoics 
« afticm, that the embryo-or fœtus is part of 
« the womb, not a living thing ;” a doctrine 
which the Roman lawyers, who were gene- 
rally Stoics, willingly adopted: thus Ulpian, 
Partus antequam edatur, mulieris portio eft, vel 
viſcerum. It is from this conſideration, that the 
father and the ſon, in the eye of the civil law, 
are looked upon as one perſon; that the family 
of the father never dies while the ſon exiſts; 
and that the ſon does not adire hereditatem, but 
by a fiction of law was in poſſeſſion before his. 
father's death, | 

With regard to family government, it is thus 
explained by Ulpian; Jure proprio familiam 
dicimus plures perſonas, que ſunt ſub unius pote- 
ftate aut natura aut jure ſubjeAe. — Pater autem 
familias appellatur, qui in domo dominium habet. 

As family government was the origin of poli- 
tical government, and might poſſibly lead the 
way to civil eſtabliſhments ; ſo after theſe were 
made it had many of its intereſts and rights pre- 
ſerved to it; but in that degree as ſuited the 
fancy and pleaſure of the reſpective founders, 
or the caſt and complexion of each particular 
foundation : the power of the father ſeems to 
have ſuffered as little diminution in the Roman 
conſtitution as in any other; of this we ſhall 


now treat, 
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And firſt, One great inſtance of the ſon's ſub- 


lection was his incapacity to enjoy any property; 
for whatever he acquired, he acquired for his 
father, as the ſlave did for his maſter with the an- 
tients, or the apprentice of the moderns for his, 
in the courſe of his own trade and occupation; 
and he was ſo far from being able to make a will, 
except in one inſtance, which will be preſent- 
ly mentioned, that the permiſſion of his father 
cCould not convey to him that privilege. But 
to remedy this inconvenience he was permitted 
with the ſlave to have his Peculium, which 
was ſomething the very oppoſite to patrimony ; 
for as a ſon, during his ſubjection. could not 
be ſeiſed of patrimony, fo, on the other hand, no 
Pater familias was capable of Peculium ; which 
is thus defined, Univerſitas bonorum quam filius 
familias, patris voluntate, a paternis rationibus 
diſtindlam & ſeparatam paſſidebat. 

This Peculium was divided into military and 
pagan. The meaning of which is this; as the 
army was the moſt honourable profeſſion in 

Rome, it was diſtinguiſhed by many honours and 
emoluments ; one of which was, that whatever 
the ſon acquired by the ſervice, nay whatever 
was conferred upon him by his father or friends 
to qualify him for it, he acquired to his own 
abſolute uſe and property; and in that eſtate 
was conſidered as a Pater jamilias, for he could, 
diſpoſe of it by will ; and that inheritance, by 
the general diſpoſition of law, belonged to his 
heirs, and not to his father, N 


The 


\ 8 
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The Peculium paganum was Filii non militan- 
is: whatever he became ſeiſed of by any other 
—_— than the profeſſion of arms. Peculium 


in general may be conſidered ſtill more Gn: 
_ under the following ſcheme, 


Peculium. 
Fo, WW: 


— . 


* 9 8 9 
Militare. Pagenute. 
Caſtrenſe. Quaſi- caſtreiſe. Prefectitium. Adventid wm. 


By a fiction of law the Peculium caſtrenſe, as 
has been ſaid before of the Peculium militare 
(and indeed both theſe-phraſes have the ſame 
meaning, the former being only uſed in op- 
poſition to Qyafi-caſtrenſe) included not only 
whit the fon gained in war, but alſo what was 
neceſſary to fit him out for it. By a fiction 
upon a fiction the Qugf-caſtrenſe included all 
ſalaries, ſtipends, fees, and emoluments ariſing 
from any of the liberal profeſſions, which were 
conſidered in the ſame light as what was earned 
in the ſervice of the public, and both eſtates 
were enjoyed exactly in the ſame manner, as 
far as we need be concerned about them. The 
Peculium paganum prgfectitium was what came 
to the ſon by mcans of the father, the Adven- 
- titium was what he acquired by any other 
means, as the mother's eſtate, Gc. 

Another power which the Roman father was 
poſſeſſed of, was that of ſelling his ſon — a 

ave. 
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ſlave . This power appeared fo extraordinary, 
and indeed ridiculous, that ſome perſons have 
ſuppoſed it to be nothing more than a peaceful 
and harmleſs ceremony attending emancipation, 
a neceſſary formulary by which the father ex- 
preſſed his abſolving his ſon from all family 
ſubjection. Thoſe who ſupport this opinion 


may 


The account which Dion. Halicarnafſenſis gives of it is 


as follows; However, the power given to fathers by the 
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Roman lawgiver did not even ſtop here; but he al- 
lowed the father alſo to ſell his ſon, without regarding 
the imputation of cruelty, and of a ſeverity inconſiſtent 
with natural affettion, which this allowance might be 
liable ro; and (what any one, who has been educated in 
the looſe manners of the Greeks, may wonder at abore 
all things, and look upon as harſh and tyrannical) he 
even gave leave to the father to make an advantage of 
ſelling his ſon, as far as three times; giving, by this 
means, a greater power to the father over his fon, than 
to the maſter over his ſlave; but after the third ſale he 
was diſcharged from his father. This law, whether 
written or unwritten (for that I cannot certainly affirm) 
the kings obſerved in the beginning, looking upon it as 
the beſt of all laws. And, after the diſſolution of the 
monarchy, when the Romans firſt thought proper to 
propoſe 1n the Forum to the conſideration of the whole 
body of the people, all the cuſtoms and laws of their 
own country, together with thoſe of foreign inſtitution, 
to the end that the rights of the public might not be 
changed as often as the power of the magiſtrates, the 
Decemvirs, who were authorized by the people to col- 
lect and tranſcribe theſe laws, inſerted this among the 
reſt, and it now ſtands in the fourth of the Twelve 
Tables which they expoſe] in the Forum. However, 
that the Decemvirs, who were appoiated three hundred 

66 years 


A Summary of the Roman Law. 203 


may defend it by the following paſſage from 
Juſtinian, * Children ceaſe to be under the 
*« power of their parents by emancipation. 


« by imaginary ſales and intervening manu- 
« miflions;” and alſo a paſſage in Caius's Inſti- 
tutes, where he ſays, that Mancipatio, hoc eft 
manus traditio quædam, ſimilitudo venditionis eſt. 
To which may be added, what Conſtantine aſ- 
ſerts, that the Patria poteſtas was never raiſed 
« ſo high in the zenith of its authority as to at- 
« fect the liberty of the children.” The de- 
fenders of the letter of the law will ſay, that the 
practice which Caius deſcribes b was not ac- 


the place of it, when either the rigour or the 


c years afterwards to tranſcribe theſe laws, did not firſt 
« introduce this among the Romans ; but that, finding it 
long before in uſe, they durſt not repeal it, we are aſſured 
« by many reaſons, but particularly by the laws of Numa 
« Pompilius, the ſucceſſor of Romulus, among which there 
« js this: If a father gives his ſon leave to marry a wo- 
« man, who by law is to partake of his ſacrifices and for- 
tunes, he ſhall no longer have the power of ſelling his 
« fon,” 

* It was as follows: As three ſales were neceſſary to 
emancipate a ſon, there was a fictitious ſale between the 
natural father and a perſon whom he could confide in, 
who was called Pater fiduciarius, or the father in truſt, to 
whom the natural father gave him up on receiving a piece 
or two of money, the ſon was immediately reſtored by this 
father in truſt, and directly ſold again by the natural fa- 
ther. This ceremony was thrice repeated, after which the 
ſon was Sui juris. 


_ abſurdity 


« Emancipation was effected by our antient las 


cording to the original inſtitution, but came in 
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abſurdity of the fact compelled their fore-fathers 
to lay it aſide c. 

Another power which the father had, which 
— much more conſiderable, and is leſs con- 
troverted, is the power of life and death d. This 
cannot be better proved than by the form of 

adoption 


© Durſt I offer my opinion on ſo controverted a ſubjeR, 
I ſhould ſay, that it is moſt probable that the father origi- 
nally really exerciſed this 1ight ; for in the firſt place, all 
fictions of law preſuppoſe ſome real cuſtom to exiſt, which 
they are to repreſent; and in the ſecond place, the more 
fiogular and particylar ſuch fiction is, the more unlikely is 
it to have been invented merely as a technical form of au- 
thenticating any act; now as it is generally allowed, that 
this mode of fale prevailed either as a real bargain, or a 
form of manumiſſion, even in the early ages of Rome, it is 
much more likely, that with ſo ſimple a people it was a 
real bargain, than the invented fiction of ſome ſubtle law- 
yer. I may add alſo, that extravagant as this power was, 
it is expreſly the law of the Twelve Tables, and far in- 
ferior to what is next mentioned, and joined within the 
the law, the power of life and death, which no one diſputes 
the father's giving. The words of the Twelve Tables are, 
Endo liberis juſtis jus, vite, necis, venundequi pateftas pa- 
tri eſto, 

The account which Dionyſius Halicarnaſſenſis gives of 
it, is as follows: Romulus gaye full power to the father 
& over his ſon during his whole life; whether he thought 
« proper to expel him his houſe, to whip him, to load 
« him with chains; and in that conditian to employ him 
* in agriculture, or to put him to death. Though his ſon 
* were actually in the adminiſtration of the public affairs, 
„ though inveſted with the greateſt offices of the ſtate, 
* and diſtinguiſhed by his zeal for the commonwealth, in 
„ virtue of this law, men of diſtinction, while they were 
v harangving from the roſtra in oppoſition to the ſenate, 
& and in favour of the people, and on that account gaining 

40 great 
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adoption which was in uſe at Rome; © Do 


« conſent that P. Fonteius ſhall have the power 


« of life and death over you as over a fon.” 
But this power was not to be exerciſed in a 
wanton or lawleſs, in an arbitrary or uncon- 
troulable manner, at diſcretion, at mercy, and 


pro libitu. It appears generally to have been 


a regular juriſdiction; where the domeſtic ma- 
giſtrate ſat in judgment inſtead of the civil one ; 
not but that there are inſtances where this pa- 
ternal power was exerciſed without the forms 
of juſtice, as in the caſe of Caſſius Brutus, who, 
in the Latin war, treated with the enemy about 
betraying his. country, and opening to them 
the gates of the city, and being detected, took 
refuge in the temple of Minerva, where he was 
ſhut up by his father, who thus ſtarved him to 
death, and afterwards threw the corps out 
without burial. This power of the father in 


time began to abate; it is ſuppoſed to have 


done ſo before the Lex Julia of Auguſtus, which 


permitted a father to kill a daughter taken in 


great popularity, have been pulled down from thence, 


and carried away by their fathers to undergo ſuch pu- 


« niſhment as they thought fit; and while they were lead- 


ing away through the Forum, none preſent, neither 
* conſul, tribune, nor the people themſelves, who were 
e flattered by them, and thought all power inferior to their 


* own, could reſcue them. I forbear to mention how many 


brave men, urged by their valour and ardor to perform 
e ſome great action contrary to their fathers command, 
have by them been put to death, as Manlius Torquatus, 
and many others have by them been put to death. 


adultery. 
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adultery, For it has been ſaid, that if the fa- 
+ ther already had the power of life and death, 
what occaſion was there for a law to give it to 
him; and yet this power is alluded to by the 
emperor Claudius, who when he acted as cenſor, 
diſmifſed a very debauched young man whoſe' 
father declared himſelf entirely ſatisfied with his 
conduct, faying, He had a cenfor of his own : 
it was poſſibly dying away inſenſibly by ſilent 
concurrence, and the work of time, the refine- 
ment of Roman manners, and the inflaence of 
humanity might wear it down, by checking the 
practice without diſputing the principle. Others 
imagine that the emperors thinking it encroach- 
ed upon their abſolute dominicn, reſtrained it 
by particular conſtitutions ; it was certainly ob- 
folete in the time of Alexander Severuse, 
About the beginning of the fourth century fa- 
thers were reſtrained from felling their chil- 
dren by the emperors Diocleſian and Maxi- 
milian. About the year 315, Conſtantine di- 
rected that the public ſhould maintain thoſe 
children whoſe fathers were unable to main- 


© But that even then the power of the father was allowed 
to be very great, appears from the following reſcript from 
this very emperor; * If your ſon is in your power he may 
< not alienate the property which he has acquired for you, 
* and if he denies that duty which he owes to his father, 
* you are permitted to chaſtiſe him by the. right of pater- 
* nal authority; and if he perſiſts in his contumacy, you 
* may uſe a ſeverer remedy, and take him before the pre- 
& ſident of the province, who ſhall paſs that ſentence upon 
him which you chuſe to have paſſed.“ 

Af tain 
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tain them, to prevent their being frequently 
murdered ; but this related only to grown chil- 
dren: expoſing the recens natos and ſanguino- 
lentos was yet in practice; but this was re- 
ſtrained by a conſtitution in the year 331. In 
the year 374, expoling and killing infants was 
made capital. And laſtly, we find that another 
inſtance of this extroardinary power which we 
have not as yet mentioned, namely, Filium in 
noxam dare, had been completely aboliſhed be- 
fore the time of Juſtinian. The meaning of 
which is this: In damages and treſpaſſes com- 
mitted by a ſon or ſlave who was not properly 
a LEGAL PERSON, and-againſt whom there- 
fore there lay no action, the father or maſter 
was conventable only, and was obliged to make 
good the damage, or deliver up the party of- 
tending, whoſe perſonal ſervice was to make 
ſatisfaction f, 


f The antients indeed admitted this law of the forfei- 
ture of the perſon to take place, even in caſes in which 
their children were concerned, whether male or female; 
but the later ages have rightly thought, that ſuch a rigo- 
rous proceeding ought by all means to be exploded, and 
it hath therefore paſſed wholly into diſuſe: For who 
could ſuffer a ſon, and more eſpecially a daughter, to be 
“delivered up as a forfeiture to a ſtranger? for in the 
« caſe of a ſon the puniſhment of the father would be 
greater than that of the ſon; and in the caſe of a daugh- 
s ter the rules of modeſty would forbid ſuch practice. It 
e hath therefore prevailed, that noxal actions ſhould.only 
take place in regard to ſlaves: and in the books of the 
*« antient commentators on the law, we find it often re- 
% peated, that the ſons of a family may themſelves be con- 
vened for their own miſdeeds,” JusTIN. I. L. 4. 8S. 


Servitude. 
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adultery, For it has been ſaid, that if the fa- 
ther already had the power of life and death, 
what occaſion was there for a law to give it to 
him; and yet this power is alluded to by the 
emperor Claudius, who when he ated as cenſor, 
diſmiſſed a very debauched young man whoſe 
father declared himſelf entirely ſatisfied with his 
conduct, ſaying, He had a cenſor of his own: 
it was poſſibly dying away inſenſibly by ſilent 
concurrence, and the work of time, the refine- 
ment of Roman manners, and the influence of 
humanity might wear it down, by checking the 
practice without diſputing the principle. Others 
imagine that the emperors thinking it encroach- 
ed upon their abſolute dominicn, reſtrained it 
by particular conſtitutions ; it was certainly ob- 
folete in the time of Alexander Severus e. 
About the beginning of the fourth century fa- 
thers were reſtrained from ſelling their chil- 
dren by the emperors Diocleſian and Maxi- 
milian. About the year 315, Conſtantine di- 
rected that the public ſhould maintain thoſe 
children whoſe fathers were unable to main- 


© But that even then the power of the father was allowed 
to be very great, appears from the following reſcript from 
this very emperor ; * If your ſon is in your power he may 
< not alienate the property which he has acquired for you, 
« and if he denies that duty which he owes to his father, 
* you are permitted to chaſtiſe him by the. right of pater- 
* nal authority; and if he perſiſts in his contumacy, you 
© may uſe a ſeverer remedy, and take him before the pre- 
< {ident of the province, who ſhall paſs that ſentence upon 
him which you chuſe to have paſſed,” 


tain 
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tain them, to prevent their being frequently 
murdered ; but this related only to grown chil- 
dren : expoſing the recens natos and ſanguino- 
lentos was yet in practice; but this was re- 
ſtrained by a conſtitution in the year 331. In 
the year 374, expoſing and killing infants was 
made capital. And laſtly, we find that another 
inſtance of this extroardinary power which we 
have not as yet mentioned, namely, Filium in 
noxam dare, had been completely aboliſhed be- 
fore the time of Juſtinian. The meaning-of 
which is this: In damages and treſpaſſes com- 
mitted by a ſon or flave who was not properly 
a LEGAL PERSON, and againſt whom there- 
fore there lay no action, the father or maſter 
was conventable only, and was obliged to make 
good the damage, or deliver up the party of- 
tending, whoſe. perſonal ſervice was to make 
ſatisfaction f, 


f The antients indeed admitted this law of the forfei- 


ture of the perſon to take place, even in caſes in which 


their children were concerned, whether male or female; 
but the later ages have rightly thought, that ſuch a rigo- 
rous proceeding ought by all means to be exploded, and 
it hath therefore paſſed wholly into diſuſe : * For who 
could ſuffer a ſon, and more eſpecially a daughter, to be 
delivered up as a forfeiture to a ſtranger? for in the 
« caſe of a ſon the puniſhment of the father would be 
« greater than that of the ſon; and in the caſe of a daugh- 
ter the rules of modeſty would forbid ſuch practice. It 
* hath therefore prevailed, that noxal actions ſhould.only 
take place in regard to: ſlaves: and in the books of the 
*« antient commentators. on the law, we find it often re- 


** peated, that the ſons of a family may themſelves be con- 


vened for their own miſdeeds,” JusTIN. I. L. 4. 8. 
Servitude. 
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Ser vitude. 


USTINIAN defines ſervitude or ſlavery to 

be that by which one man is made ſubject 

to another, according to the law of nations, 
though coatrary to natural right. Where the 
Roman law contemplates and claſſes mankind, 
it conſiders their ſtate or condition. Now if it 
be aſked, what is here intended by a ſtate ? It is 
plain that we muſt underſtand a fituation of 
life, the alteration of which would create an al- 
teration of law. Mankind therefore is regular- 
ly diſtributed into bond and free, into Perſonas 
ſui juris, & perſonas alieno jure ſubjectas; and 
that Alienum jus is either Paternum or Domi- 
nicum. The ſtate of magiſtrate, judge, ſoldier, 
guardian 1s quite another thing, and the perſon 
who fills either of theſe ſtations is not more a 
citizen or a free man than he was in his pri- 
vate capacity. The firſt is properly the ſtate, 
the ratio of his exiſtence, the other only a func- 
tion accidentally ariſing to that ſtate or condi- 
tion, and of this the law takes no notice 8. Jult 
| as 


' 8 That is to ſay, there is the ſame law for the foldier as 
for the prieſt, for the rich man as the poor, for the ſoldier 
as for the general: but this rule is to be admitted with 
ſome exception. There being in all ſtates, except thoſe 
which are purely democratic, a difference between the nobles 
and plebeians, and the laws of all countries give ſome pri- 

vileges to the one which they refuſe to the other. Thus 


at 
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as the law pronounces concerning flaves, Ser- 
vorum nulla eft-differentia, And yet the pro- 
prietor of theſe well knows their diſtinct uſes 
and different value; ſo that the character or. 
profeſſion which a man bore in life, did not 
enter into the legal notion of his real circum- 
ſtances and condition; whereas, on the other 
hand, the difference between a father of a fa= 
mily and the ſon of it, between being a ſlave, 
and not being a ſlave, is ſomething intrinfic in 
regard to the circumſtance and operation of 
the law, and in which the legal apprehenſion 
of mankind is greatly intereſted, for the law 
allows a ſlave no rank or confideration ; and if 
he died in his ſervitude, he was the ſame with 
a perſon that never exiſted ; but let that ſlave 
obtain his liberty, or the fon be made Sui juris, 
he is then acknowledged: and foraſmuch as 
he cannot ordinarily either plead or be pleaded 
for any thing that paſſed in the ſtate of his præ- 
exiſtence, he ſeems to come into civil life as 
one born into the natural, who perceived no- 
thing, and was intitled to nothing till he ar- 
rived at that period of being. But though the 
Roman law decreed them the privileggs of 
freemen, and would not allow them to be legal 
perſons, yet it gave them the _ of nature, 
and conſidered them as natural ones; and upon 


at Rome the nobles only for time could be elected to the 
conſulſhip, and with us their perſons are ſecured from ar- 
relts in civil cauſes; in which alſo they give their evidence 
upon their honour, * their gath, this 
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USTINIAN defines ſervitude or ſlavery to 

be that by which one man is made ſubject 

to another, according to the law of nations, 
though contrary to natural right. Where the 
Roman law contemplates and claſſes mankind, 
it conſiders their ſtate or condition. Now if it 
be aſked, what is here intended by a ſtate ? It is 
plain that we muſt underſtand a ſituation of 
life, the alteration of which would create an al- 
teration of law. Mankind therefore is regular- 
ly diſtributed into bond and free, into Perſonas 
ſui juris, & perſonas alieno jure ſubjectas; and 
that Alienum jus is either Paternum or Domi- 
nicum. The ſtate of magiſtrate, judge, ſoldier, 
guardian is quite another thing, and the perſon 
who fills either of theſe ſtations is not more a 
citizen or a free man than he was in his pri- 
vate capacity. The firſt is properly the ſtate, 
the ratio of his exiſtence, the other only a func- 
tion accidentally ariſing to that ſtate or condi- 
tion, and of this the law takes no notice 8, Juſt 
as 


8 That is to ſay, there is the ſame law for the foldier ag 
for the prieſt, for the rich man as the poor, for the ſoldier 
as for the general: but this rule is to be admitted with 
ſome exception. There being in all ſtates, except thoſe 
which are purely democratic, a difference between the nobles 
and plebeians, and the laws of all countries give ſome pri- 
vileges to the one which they refuſe to the other. Thus 


at 
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as the law pronounces concern 2 — 
vorum nulla et diſferentia. — 
prietor of theſe well knows their Ack — 
and different value; ſo that the character or. 
profeſſion which a man bore in life, did not 
enter into the legal notion of his real circum- 
ſtances and condition; whereas, on the other 
hand, the difference between a father of a fa= 
mily and the ſon of i it, between being a flave, 
and not being a ſlave, is ſomething intrinſic in 
regard to the circumſtance and operation of 
he law, and in which the legal apprehenſion 
of mankind is greatly intereſted, for the law 
allows a ſlave no rank or conſideration; and if 
he died in his ſervitude, he was the fame with 
a perſon that never exiſted ; but let that ſlave 
obtain his liberty, or the ſon be made Sui juris, 
he is then acknowledged: and foraſmuch as 
he cannot ordinarily either plead or be pleaded 
for any thing that paſſed in the ſtate of his præ- 
exiſtence, he ſeems to come into civil life as 
one born into the natural, who perceived no- 
thing, and was intitled to nothing till he ar- 
rived at that period of being. But though the 
Roman law decreed them the privileggs of 
freemen, and would not allow them to be legal 
perſons, yet it gave them the rights of nature, 
and conſidered them as natural ones Sz and upon 


/ 
at Rome the nobles only for time could a elected to the 
conſulſhip, and with us their perſons are ſecured from ar- 
relts in civil cauſes; in which alſo they give their evidence 
upon their honour, inſtead 1 their oath. his 
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this principle it was that ſlaves were ſubje& to 
all the laws of nature like other men; for no 
civil ſtate can take from any one the rights, or 
abſolve them from the obligations of their na- 
ture. Thus they might be guilty of parricide; 
and though they were not permitted to marry 
at Rome, yet inceſt was conſidered as crimi- 
nal amongſt them. But we are not to imagine 
that even the antients themſelves were unac- 
quainted with a more mitigated ſlavery than 
what we have been mentioning, for they alſo 
had hired ſervants : thoſe therefore who are in 
ſervitude may be divided into four ſorts. 

_ Firſt, Hired or domeſtic ſervants, which is 
the true, proper, and natural contemplation of 
ſervitude, and prevails with us at this day, is 
nothing elſe but a plain contract, and to be 
guided by the rules and conditions of that bar- 
gain invariably. The maſter is bound by the 
agreement to pay the wages or other conſidera- 
tions, upon the terms of the ſtipulation, and 
the ſervant is bound, on the other hand, to 
faithfulneſs and aſſiduity; beſides this, there is 
upon the very face of the relation a ſuperiority on 
the one hand, and a ſubordination on the other. 
A maſter may alſo compel his ſervants to their 
duty, by any proper arguments or means of 
perſuaſion z and ſuch methods will be always 
thoſe that ſuit with the nature of the contract 
itſelf; as for inſtance, he may reaſonably with- 
hold or withdraw his part of the ſtipulation, if 
they are wanting in fulfilling theirs ; or _ 
55 - m 
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miſs them and diſſolve the agreement. Cor- 
rection and corporal puniſhment ſeems not ta 
follow the inſtitution ; nor the exerciſe to be 
agreeable to the genius and fpirit of the con- 
tract. I can ſuppoſe in the ſervant an infe- 
riority, but not that which includes civil ſub- 
jection ; and the terms of the covenant convey 
to the maſter a right over the offices of the ſer- 
vant, but not over his perſon b. The Jews had 
the idea and the practice of this kind of merce- 
nary ſervitude i, and it ſeems not to have been 
unknown to the Greeks k, and the term Mer- 
cenarius, to ſignify one who ſerved for hire, is 

common 


h In England the law is different : for © It is clearly 
agreed, that a maſter may correct and puniſh his ſervant 
in a reaſonable manner for abuſive language, negle& of 
« duty, c. and that in an action of aſſault and battery 
« brought againſt him, he may juſtify, that he was his 
« ſervant, gave provoking language, &c. and that there- 
« fore moderate caſtigavit; and on iſſue of immoderate 
« caſtigavit, if it appears in evidence, that the puniſh- 
„ ment was ſuch as is uſual from maſters to their ſervants, 
the maſter will be acquitted.” | 

Bacox's Abridgment, Vol. III. p. 560. 
1 « Tf thy brother be w. xen poor, and felis himſelf to 
«*« thee, thou ſhalt not conſtrain him to ſerve as a ſlave: 
* but he ſhall be with thee as a hired ſervant, or a ſo- 
« journer to the year of jubilee.” 
LEVIT. xxi. 13. 

& It was moſt certainly very well known to them, as ap 
pears not only from the following paſſage in Homer, which 
Dr. Taylor quotes, 

d UTE 


Ourig Ts Auweg TE; 


Where 


— — — — 
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common both in the Roman law books and 
the claſſics. Indeed this ſort of fervitude'feems 
to bid fair to be coeval with ſlavery properly 
ſo called; for when family government grew 
more conſiderable, and property began to be 
dealt out more unequally, when wants were 
multiplied with the better ſort, and the indi- 
gent were reduced to a kind of neceſſity, or a 
convenience at leaſt of bartering their labour for 
their ſuſtenance; the face of things was ſome- 
what changed; the ox, which was the poor 
man's officer, now mixed his ſervices with the 


plowman, the threſher, and the huſbandman. 


Where @yre; ſignifies hired ſervants, and Ayu; ſlaves ; 
but alſo from another paſſage, in which Neptune reminds 
Apollo of their having hired themſelves for a year to Lao- 
medon, for a ſtipulated ſum, | 
Aymopt Aachat 

TTag Aiog exborrss Imreuoapey &5 enaurov 

Mite eri pro. II. 21. 444. 
And again, in the Odyſſey, where Eurimachus aſks Ulyſſes 
whether he will hire himſelf to him as a ſervant for country 
buſineſs, | 

Zeuw', u ag x theres Inveveuer, tu G avenoyns 

Micbos dt Tor apxiog tra. | 
Upon which the author of the very valuable Greek Lexicon, 
that was publiſhed at Berlin in the year 1765, has the 


following remark, Liberi enim homines, paupertate cogente, 


ſolebant dñreuti apud alios, non ergo erant ſervi. 

Theſe ſervants were ſometimes called IIA r, as we learn 
from Heſychius, who thus explains that word, oi da r 
avaluay Top wobu Fe>evorres, and that this is its proper 
meaning is further confirmed by the following paſſage from 
Plato, 'Oye arobavuy, wear; Tis nv beg Ne dg (Emp uf 
1 Tn Nato hrevty exc Wap nv. | 


Titius 
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Titius wanted hands, and Marius ſupport, which 
led theſe two to form a contract of Locati con- 
ducti, the one of Do ut faciat, the other of Fa- 
cio ut des; and by this means claſſed mankind 
into two diſtributions, and gave riſe to the Do- 
minium berile ; or this ſti ion, that the weal- 
thy and more fortunate ſhould adminiſter food, 
raiment, covering, protection, or hire, and the 
other contract to undertake all proper labours 
and reaſonable employment, as their own func- 
tions and abilities and their maſter's wants and 
ſervices ſhould direct theml, 
The ſecond fort of ſervitude, and which had 
the greateſt attention paid to it by antiquity, was 
that which was founded upon conqueſt, Pri- 
ſoners taken in war were ſlaves, moſt properly 
called ſo: and the entire dominion which their 
conquerors exerted over them was founded in 
the right they had to kill them when taken; 
and therefore, if they relinquiſhed that right, 
they held that they bꝛſtowed a favour on their 
ptifoner, whatever elſe they exacted from him. 
But it was not every war which gave this power 
over the captive ; it muſt be what we call Bei- 
lum juſium, a war between two ſupreme powers, 
who have a right, and a reaſon to wageit; a 


i For this reaſon many of the moderns do not approve 
of Pomponius' deriving Servus from ſervare to preſerve, 
intimating that all ſlaves were captives taken in war and 
preſerved from the ſword ; but would rather derive it from 
Serviendo, from the idea of being uſeful and gy named 

AOR. 


O 3 war 
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war legally undertaken, formally denounced; 
and regularly maintained: wherefore priſoriers 
taken in a civil war did not loſe their liberty; 
and as a civil war did not produce flavery, fa 
neither could it warrant or authorize plunder ; 
ſuch alſo was the condition of priſoners taken 
by pirates; for beſides the conſideration that 
their captivity was againſt law, and conſequent- 
ly had no legal effects, it was abſurd in it- 
_ that one free people ſhould be flaves to any 
Other. 

The third ſort of ſervitude was natural fla» 
very, As many philoſophers thought that even 
captivity itſelf was no juſtifiable reaſon to intro- 
duce this condition, that this act of the con- 
queror favoured too much of private intereſt ; 
and laſtly, that the event of war, which makes 
no diſtinction of perſons, was too unſafe a prin- 
ciple to reſt this right upon; as it might reduce 
perſons of the higheſt rank as well as greater 
abilities and virtue into that deplorable ſtate, 
they have ſuppoſed the origin of ſlavery to be 
founded in the natural inequality of mens abi- 
lities with reſpect to each other, Thus Ari- 
ſtotle — he ſaw a fitneſs or moral con- 
veniency, a kind of providential diſtribution in 
the parts and abilities of mankind. He ima- 
gined that nature intended command and em- 
pire for thoſe who were formed with powers 
and diſpoſitions for that purpoſe, and gave to 
the other half of mankind a ſtrength of body, 
with an infirmity of judgment to render —_ 

- bi 
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fitly qualified for the purpoſes of their creation; 
this opinion aroſe from the pride of the Greeks 
and Romans, neither of whom could eaſily re 
concile the notions of flavery to the dignity of 
their own character, and thus were led to ima- 
gine that nature intended the ſurrounding na- 
tions, OF BAPBAPOI, as they called them, to 

be their ſlaves. A barbarian and a ſlave are by 
te nature the ſame,” ſays Ariſtotle m; and again, 

« it is unnatural- for a Barbarian to have any 
“ dominion.” One great objection to this doc- 
trine is the ſcandalous miſrepreſentation it gives 
of human nature by denying that equality of 
condition which is the foundation of natural 


law and as true and juſt as ever was advanced, 


and yet both Greeks and Romans could deny 
all the world but themſelves the common rights 
of humanity ; nor is it by any means true that 
the abilities of the mind and the body are in an 


inverſe proportion to each other; nor if it was, 


were all the offices of a ſlave menial, for there 
were amongſt them preceptors, ſecretaries, phy- 
ficians, painters, ſtewards, &c. fo that although 
(as has been already obſerved) in the-eye of 
the law a ſlave was a flave, and no diſtinction 
was made between the loweſt drudge and the 
beſt ſcholar, or the moſt expert artizan, yet 
the maſter knew the difference well. It may 
not be here improper to mention, that with the 


m ] will not conceal from the Engliſh reader, that in an- 
r plants. 
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antients there were a middle ſort of ſlaves, who 
were ſlaves in ſome reſpects, and in ſome, ma- 
ſters. Servi, therefore, were vel Ordinarii vel 
Peculiares; for if ſlaves were to be conſidered 
as property, and were capable of being poſſeſſed 
as goods or cattle, and ſlaves themſelves were 
permitted to poſſeſs their Peculium, or private 
property, it follows of courſe that this might 
as well conſiſt in ſlaves as any thing elſe. Theſe 
Servi ſervorum were called Peculiares, quia erant 
in peculio ordinarii, They are ſometimes alſo 
called Vicarii, becauſe the ſlaves of private per- 
ſons were alſo called Peculiares, to diſtinguiſh 
them from the ſlaves of the public. | 
The fourth and laſt ſpecies of ſervitude was 
that of the Vernæ, or ſlaves born in the houſe, 
«. By the law of nations,” ſays Juſtinian, © they 
te are our ſlaves who are taken from the enemy, 
* or who are the children of our female ſlaves.” 
Here are two queſtions to be conſidered ; firſt, 
How and in what manner the calamity of the 
parent can affect the liberty of the offspring; 
and ſecondly, Why the confideration of the 
mother only ſhould determine the fate of the 
child; and that the maxim of Partus ſequitur 
ventrem ſhould be borrowed from the animal 
world and transferred to the human ſpecies, 
for the ſituation of the father was never. taken 
into conſideration, To the firſt it may be an; 
ſwered, that the right of the owner over the 
produce of his ſlave accrues to him from this 
conſideration, that. by granting the favour of 


life 
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life to the captive, that favour was imparted to 
the future production alſo, which had never 
exiſted had the conqueror uſed the right over 
his captive which the laws of arms gave him, 
and killed him inſtead of taking him captive. 

Again, the offspring of a ſlave, through its 
own impotency, can provide nothing for the 
ſtate of its infancy, and from the diſability of 
its parents can expect as little; therefore the 
future ſervice of its life is due to the owner as a 
debt of education n. Moreover ſlaves have no 
right to diſpoſe of their own perſons, and there- 
fore cannot fairly contract without the conſent of 
their owner. And eſpecially when we conſider, 


n As this particular argument does not take in the fate 
of the parents, but is wholly founded on the ſituation of 
the child, if it is concluſive, all the foundlings, nay all the 
orphans in England, who are educated at the public ex- 
pence, owe the labour of their whole lives to that public; 
nor could they ever have a right to any property beyond 
the Peculium of a ſlave. But where is the man who if he 
has depravity of heart enough to think thus, has ſo far 
loſt all ſhame as to dare to profeſs ſuch an opinion ? The 
truth is, that to take care of helpleſs infancy is one of thoſe 
original duties, the conſciouſneſs of which God himſelf 
has ſtamped upon the heart of man, nor left it to be made 
out by long deduftions; and no one need be told of the be · 
nefit it is to ſociety to increaſe the number of the people, to 
excite him to obey it; for the cries of the infant will avail 
more than the reaſoning of the politician ; and therefore, 
though the tie of gratitude will induce the infant, when he 
attains to manhood, to make every ſuitable return to his 
preſerver and protector, yet he cannot demand any n_ 
from the orphan, or ſtop the labour of his hands ; becau 
no one can have a perfect right to an imperfect obligation. 
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that this is ſuch a contract as, duting a great 
part of the mother's time, is prejudicial to her 
owner, and robs him of her labour. To this 
it may be added, that the purpoſes of thoſe 
conjunctions are not only production but edu- 
cation, to one of which the parties in queſtion 


are abſolutely unequal, EE TE 
In the next place, the father who is in Ser- 
vill conditione can poſſibly have no power over 
his child, for Vemo poteſt alium in ſua: manu ha- 
bere, qui ipſe eſt in aliena. And then as to the 
mother, the maxim will be at leaſt of as much 
force againſt her power as it was againſt that of 
the father; eſpecially as even in a natural con- 
2mplation the Fas maternæ poteſtatis was a 
thing unheard of, and denied to a woman of a 
free condition; and therefore this power ſeems 
natural to fall into the hands of the proprietor, 
whoſe power is that of a maſter 60. 
We come next to conſider, why the conſi- 
deration of the mother only ſhould determine 
the fate of her child. For, as that child may 


© When the civil law ſays, that Partum ancille in fruftu 
non eſſe, it intends not to interfere in deciding whether the 
offspring is a ſlave or no; that is taken far granted, it only 
decides whoſe ſlave it ſhall be, whether to the uſufructuary 
or the proprietor ; and undoubtedly it ſhould belong to the 
proprietor, for this plain reaſon ; becauſe ſhe was not let out 
to breed; for the emolument of the uſufructuary ariſes only 
from that uſe of the goods which the nature of them war- 
rants, and the proprietor is ſuppoſed: to intend; now the 
fruit of the Ancilla is her ſervice, COIN 
LAYLOR. - 


have 
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have a freeman for his father, it ſeems a very 
hard and unfayourable limitation to tie him 
down to the ſervile condition of his mother; 
beſides, it might happen that the father might 
be one man's ſlave, and the mother another's, 
why then ſhould the offspring be the property 
of the mother's maſter rather than the father's ? 
The anſwer to both is this; as it was a maxim 
in the Roman law, that Pater eft, quem nuptiæ 
h rant, it follows, that where there was no 
Nuptiæ there could no father be acknowledged, 
and therefore there was but one parent known, 
nor could the child even claim a father. And 
although, in the Contubernium of the ſlaves, the 
father was in fact as well known as in lawful 
wedlock, yet as he wanted the legal proofs of 
being ſo in Tabb. Nuptiales ; and it is a conſtant 
maxim in law to ſuppoſe that not to be done 
at all which is not done according to her di- 
rection; therefore all born extra juſtas nuptias 
are reduced to the claſs of thoſe whoſe fathers 
cannot be made out, and therefore muſt fol= 
low the mother. 
It is to be obſerved, that if a woman is re- 


duced to ſlavery during the time that ſhe is 
with child, the child conceived before that di- 


ſtreſs ſhall be free, and her captivity ſhall no 
more extend to the ante conceptos than to the ante 


natos ; but this by no means affected the right 


of the conqueror, nor was the poor child, while 
in the hand of his maſter, the better for it; it 


only operated in this manner, that ſuch a child 
! 
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ſhould have its Poſtiminum, but that thoſe con- 
ceived in ſlavery could not; the one could te- 
cover its ingenuity, the other muſt accept of 
manumiſſion. 8 1 
It is natural to expect that thoſe ſlaves who 
were born in the houſe ſhould be treated with 
greater indulgence than any others, and ſo we 
find it; their youth and innocence, the conſi- 
deration of the domeſtic relation they had to 
their maſter, being born under his roof, and 
bred up under his hands, pleaded much in 
abate of dominion. And from this indulgence 
aroſe that pertneſs and petulancy of manners 
which much diſtinguiſhed this claſs of people. 
But though theſe Vernæ were thus tenderly treat- 
ed, yet the common lot of flaves in general 
was with the antients very deplorable ; they 
were held pro nullis, pro mortuis p, pro qua- 
drupedibus 4, They had no head in the ſtate, 
no name, tribe, or regiſter; they were not ca- 
pable of being injured r, nor could they take 
by purchaſe or deſcent ; had no heirs, and there- 
fore could make no will of courſe; excluſive 
| of 


P That is to ſay, in a legal ſenſe, not in a natural one, 
Quia quod ad jus naturale attinet omnes homines æqualet 
unt. D. 50. 17. 32. 

4 Theſe phraſes only mean that they were conſidered 
merely as property. 
„ An injury is never underſtood to be done to a ſlave; 
« but is reputed to be done to the maſter through the per- 
“ ſon of his ſlave: but what amounts to an injury in re- 


« gard to a Wife or child, does not amount to an injury 
« ſuſtered 
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of what was called their Peculium, whatever 
they acquired was their maſters; they could 
not plead nor be pleaded, but were excluded 
from all civil concerns whatſoever; could not 
claim the indulgence of abſence Reipublicæ 
cauſa; were not intitled to the rights and con- 
ſiderations of matrimony, and therefore had no 
relief in the caſe of adultery; nor were they 
the proper objects of cognation and affinity, 
but of Qya/i-cognatio; they could be fold, tranſ- 
ferred, or pawned as goods or perſonal eſtate ; 

for goods they were, and ſuch were they eſteem- 
ed; they might be tortured for evidence s; pu- 
niſhed at the diſcretion of their lord, or even 
put to death by his authority t. One remedy 
for all theſe inconveniencies was manumiſſion 


* ſuffered through the perſon of a ſlave; and therefore to 
* conſtitute an injury by means of the perſon of a ſlave, 
« ſome conſiderab 2 muſt be done unto him, and 
1 * ſomething which openly affects his maſter, as if a ſtrau- 
ſhould beat the ſlave of another in a cruel manner; 
in this caſe an action would lie; but if any perſon 
« rok only give ill language to a ſlave, or ſtrike him 
« with his fiſt, the maſter can bring no action upon that 
« account.” I. 44. 3. 
* And this not ooly in criminal caſes, when they were 
ſuſpected to be accomplices, but even in civil actions. 
t « All ſlaves are in the power of their maſters, which 
% power is derived from the law of nations: for it is 
*. equally obſervable among all nations, that maſters have 
© always had the power ot life and death over their ſlaves, 
&« and that-whatſoever is acquired by the ſlave is acquired 
* for the maſter.” I. 8. 1 


* 
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er enfranchiſement v. For ſome time Libertiui 
was the proper appellation of the ſlave who had 
been manumiſed, and Libertinus that of his 
deſcendant. But afterwards, when the language 
was perfected, this diſtinction was forgotten, 
and another aroſe. Libertus then became 
perly a term of relation; for the ſhave, though 
manumiſed, was ſtill conſidered in ſome de- 
gree as the property of his maſter ; Cæſaris, 
Pompeii, vel Ciceronis Libertuss By which 
means it came to paſs, that Libertus was ex- 
preſſive of the right of patronage, and Liber- 
tinus, in general, of the ſtate and condition, 
For it muſt be noted that they ſtill wore many 
marks of ſervility, or at leaſt dependence, one 
of which was that they carried their maſter's 
Nomen and Pranomen. Hence the Jura pa- 
tronatus were many and conſiderable ; and there 
were many ſervices which the Liberti owed 


y © Manumiſſion is a diſmiſſion from under the hand: 
& that is, a giving of freedom; for whilſt any perſon con- 
« tinues in ſlavery, he is ſuppoſed to be under the hand 
% and power of his maſter, and this had its origin in the 
e law of nations; for as all men are born free by the law 
1 of nature, if ſlavery had never been heard of, manu- 
* miſſion would have been unknown; but when, by the 
% law of nations ſlavery crept in, the benefit of mandmiſ- 
« fjon followed. But as in our natural ſtate we are all 
% called by the common name of man, ſo by the law of 
© nations we are diſtinguiſhed into three diſtinct ſpecies ; 
« freemen, the contrary to thoſe, ſlaves, and a third ſort, 
« namely, ſuch as have been ſlaves, but are manumitted, 
« who are called Liberti. D. 1. 1. 4. 


and 
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and were bound to make good. The patron 
ſucceeded into half their eſtate, if they had no 
heirs of their body, had a preference in guar- 
dianſhip, could revoke all fraudulent alienations, 
claimed a kind of homage, and could puniſh | 
what was otherwiſe unpuniſhable by moſt hu. 
man conſtitutions, ingratitude, and recall the 
ungrateful freedmen to their priſtine condition 
of ſlavery x. 

It is alſo to be obſerved, that all kinds of 
manumiſſion anciently did not confer the ſame 
degree of liberty. There was a Libertas juſta, 

which was conveyed by a formal manumiſſion, 
celebrated in all the rights of the Roman law; 
and there was a lower degree of liberty, Libertas 
minus juſia, among which one was calling your 
ſlave and making him ſit down at table v. 


No 
* This diſcipline they learned from the Athenians; and 
this is doubtleſsly implied in the words of Terence: 

Si, Scis fect e ſervo ut efſes libertus mihi: 

 Propterea quod ſerviebas liberaliter, 
Quod habut ſummum precium perſolvi tibi. 

So. In memoria habeo. Si. Haud muto factum. 
Alluding no doubt, as Donatus obſerves, to the right which 
the patron had of reducing an ungrateful freedman to a ſtate 
of ſlavery again.” TAYLOR. 

V It has thought that this is what is alluded to by 
St. Luke in this paſſage; * Bleſſed are thoſe ſervants 
* whom the Lord, when he cometh, ſhall find watching: 
on „ verily, I ſay unto you, that he ſhall gird himſelf, and 

make them to ſit down to meat, and will come forth to 
* ſerve them,” But this ſeems rather to allude to the 
Roman Saturnalia than this; of which Athæneus gives the 
tallowi ing account. TAYLOR, 


© During 
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No manumiſſions were ſo common as teſta- 
mentary ; in which the teſtator was ſometimes 
ſo profule as to prejudice his creditors or family ; 
for which reaſon there were ſeveral ſtatutes to 
reſtrain this ill judged liberality 2 

It follows from the nature of all poſt mortem 
manumiſſions that tho the ſlave became by that 
act a freedman ; however he became no body's 
freedman, though he was often called the freed- 
man of the family. However the popular uſe 
of language ſoon found out a patron for him ; 


and ſuch Liberti were diſtinguiſhed by the name 
of Charonitæ or Orcini. 


« During the whole continuance of the Saturnalia it is 
* cuſtomary for the Romans to entertain their ſlaves, while 
« they themſelves undertake to perform all the offices of 
* the ſervants; and this is a Grecian cuſtom. And the 
1 Cretans do the ſame on the feaſt of Hermes, when the 
« ſlaves have an entertainment, at which they are waited 
„ on by their maſters. And there is a general aſſembly 
& held at Traezene, in the month of Geraſtion; upon 
* one day in which the ſlaves play at dice with their ma- 
« ſters in public. And Beroſus tells us, that there is a 
* feaſt kept at Babylon, on the ſixteenth day of the month 
« Lois, called Sakeos, at which it is cuſtomary for the 
©< maſters to be under the command of their ſlaves, one of 
« whom preſides over the whole family in the habit of a 
% king.” 

z « Whoever manumits with an intent to defraud his 
% creditors may be ſaid to commit a nullity.“ I. 1. 6. 

« But ” a maſter who is inſolvent may manumit a ſlave 
„ by will, for the purpoſe of making him his heir, that 
„ thus the ſlave may obtain his freedom, and become the 
% only and neceſſary heir of the teſtator. On ſuppoſition 
* that no perſon allo is heir by the ſame * 

; I. 1. 6. 4. 


It 
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It is not to be imagined that ſlavery always 
continued to be fo rigorous as We have repre- 
ſented it; let us trace the progreſs of its relaxa- 
tion. The firſt favourable law which ſeems to 
have been enacted with regard to Nlavery, was. 
the Lex Cornelia de. Sicariis, which had Sylla 
the dictator for its author; by which it was 
provided, that whoſoever was guilty of murder 
ſhould ſuffer the ſame puniſhment, whatever 
was the condition of the perſon. killed. But 
this did not tie up, as far as we can gather, the 
hands of the maſter or proprietor, it concerned 
a ſtranger only who had nothing to do with the 
flave, againſt whom the maſter had an action 
of damages by the Aquilian law, and another 
for murder by this. The power of life and 
death, which the maſter had over the flave, 
ſeems firſt to have been reſtrained by Claudius. 


took from the maſter the ſcandalous power of. 


by way of puniſhment, - but gave the liberty of 
bringing his ſlave before a proper judge, that 
if he had any thing to accuſe him of he might 
be puniſhed ; afterwards Hadrian diſcounte- 
nanced all ſevere and injurious treatment, by 
baniſhing Umbricia, a lady of faſhion, for five 
years, becauſe ſhe treated her female ſlaves 
very cruelly upon flight pretences. Antoninus 
Pius enacted, that there ſhould be no difference 
in puniſhing the murderer, whether or no Lo 

| ' {ave 


The Petronian law, which was enacted 813, 
expoſing his flave to fight with wild beaſts 
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flave Who was killed was his 
another perſon s e 2 N 


ef Net 83480 | 2/p:3 2Þ 1 L SAGA. 1 
% Alt perſotis under our mfr ia] government are now 
* prohibited to inflict any extraordinary puniſhment upon 
* their ſlaves without legal cauſe: for by a conſtitution 
of Antoninus it is enacted, that whoever kills his own 
i ſlave, without a juſt cauſe, is not to be puniſhed with 
& lels rigor than if he had killed a ſlave who was the pro- 
&4- perty of another; The too great ſeverity of maſters is 
dic alſo reſſtained by another conttirution made by the fame 
Y prince 7 for Antoninus, being confſiilted by certain go- 
Scope nors of —— rn g thoſe * who take 
an in temples, or at the ſtatues of the emperors, 
G 07 . ar K the ſeverity of maſters ſhould 4 5 
A at any time exteſſive, they might be compelled to make 
411 ſals oft their ſlaves upon equitable terms; ſo that the 
« =foll worth; of Auch oven right be given to their ma- 
1 lers; and this conſtitution ſeems juſt and reaſonable, 
ifnaſmiich as it is a maxim ,expedient for the common- 
© wealth, that no one ſhould be permitted to miſuſe even 
his own property. . The refcript of this emperor ſegt. 
*r to ÆAlius Martianus, is conceived in the following words; 
The power of maſters over their ſlayes , ought. by no 
means to be wrongfully diminiſhed, neither ought any 
man to be deprived of his juſt right; but it js for the 
« intereſt of all maſters that relief-againſt cruelties, the de- 
** nial of ſuſtenance, or any other inſufferable injury ſhould 
not be refuſed to thoſe who juſtly implore it. There- 
fore take cognizance of all complaints made by thoſe of 
«. the family of Julius Sabinus, whoſe ſlaves took ſanctuary 
at the ſacred ſtatue; and if you are made ſenſible of their 
having been more hardly treated than they ought, or of 
r their having ſuffered any great injury, order them to be 
« forthwith fold, and in ſuch a manner that they may ne» 
ver. more be made ſubject to their former maſter. And 
& if Julius Sabinus endeavours, by any fraud, to evade 
* our conſtitytiong be it known to him, that ſuch his of- 
& tence ſhall be puniſhed with the utmoſt rigor.” 
* | N I. 1. 8. 2. 
Servius 


4 


— 
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©  Servius allowed them to complain to the 
Prasfectus Urvis, if thieir maſter offered any inde- 
cency to their perſons. Laſt of all, Conſtantine 
ordained, that if a maſter ſhould chance to kill 
his ſlave in the courſe of correction, he ſhould 
not be comprehended in the Lex Cornelia de 
Sicariis; however, if the correction amounted 
to torture or barbarity, and death ſhould enſue, 
this conſtitution ſhould not be binding. Chri- 
ſtianity greatly diſcountenanced the practice, 
not by any direct precept, but by bringing us 
better acquainted with human nature, and ex- 
plaining to us the level and el of our 
condition; and about the twelfth or thirteenth 
century is dated the utter extinction of ſlavery 
in Europe. Some people have thought that 
flavery and Chriftianity art inconfiſtent, and 
that baptiſm into the Chriſtian church ſhall 
work the effects of manumiſſion. But ſure 
St. Paul did not reaſon ſo, when, after having 
converted a fugitive flave b, and fent him bac 
to his maſter, he became bound for his future 
good ſervices, Upon the whole; Chriftlagity 
rather diſcountenances the practice upon the 
principles of humanity and tenderneſs than taxes 
it with it injuſtice. © Not but that other cauſes 
had greater weight than religion in the diſ- 
continuance of ſlavery ; for about the elẽventh 
century, when the large tract of Italy came to 
be Hared by ſeveral maſters, when many little 


\  '» Oneſimus. SIR. 
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republics were, formed, and when many in- 
conſiderable ſtates ſet up for a ſovereignty of 
their own, it was impoſſible for proprietors, of 
laves to keep them in any tolerable order and 
duty. The fugitive had not far to run, and 
he was ſure of protection wherever he applied 
himſelf. Now all this was conſtantly prevent- 
ed in former times, when this independency 
of neighbouring countries was leſs conſiderable, 
and when many laws were in being to recover 
thoſe who fled from their maſters. Another 
occaſion for the diſcontinuance of flavery at that 
time was this; the Romans never made ſol- 
diers of their ſlaves; the true reaſon for which 
was, that their number was too great to be in- 
truſted with arms e. But at the æra I am men- 
tioning, the multitude of little ſtates which 
ſprung up from one great one, occaſioned great 
matter for contention. There was not a ſtate 
or ſeigniory which did not want all the hands 
they could muſter in their confines, to defend 


© The ſame caution is now taken in our Weſt India co- 
lonies. TAYLOR. L 

The multitude of theſe domeſtics in the early ages was 
aſtoniſhing, and next to incredible. In the hundred and 
tenth Olympiad there were found at Athens twenty thou- 
ſand citizens, and four hundred thouſand ſlaves. But this 
was nothing to their numbers at Rome; in the time of 
Auguſtus, C. Cæcilius Claudius left behind him a family of 
ſlaves, in number four thouſand one hundred and ſixteen. 
And Athenæus ſays, that ſeveral private people in Rome 
had ſlaves to the number of ten or twenty thouſand, and 


ſome a greater number ſtill. Tax Lon. 
| their 


* 
8 
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their own right, or to diſpute their neighbour's. 
Thus every man was taken into the ſervice; 
and when they had once armed them, then 
they were obliged to truſt them, and there 
could be no truſt but in freemen; and this put 
an end to ſlavery in the Weſt. And yet there 
came down almoſt to our times a ſubordination, 
a Poteſtas dominica, without its fangs to be heard 
of, in the ſundry, appellations of Homines pro- 
prii, Aldii, Aldions, Homines Talliabiles, Gens 
de main morte, Laſi, Servi Maſſarii, Nativi, 
Hindsd, &c. When the Lombards, Franks, 
and other northern powers overſpread the face 
of Europe, they had their ſlaves of thoſe de- 
nominations, but of a leſs ſervile condition. 
They had indeed, for a long time, the property 
of their E and could transfer them like 
the Greeks or Romans (though not out of the 
king's dominions, as appears by the laws of 
William the Conqueror) but had not the power 
of life and death, and were moreover reſtrain- 
ed from all rigorous and inhuman treatment: 
and though, ie the Romans, they might have 
of theſe both a Familiam Urbanam and Fami- 
liam Ruſticam, yet we find but little remains of 
the former, becauſe the chief uſe they made 


4 I do not intend here to ſpeak of vaſſalage, or that ho- 
mage done to a court of a manor, or a lordſhip ; for the 
intereſt which the homager enjoys in a beneficial concern, 
is a diſtin conſideration from the perſonal ſervice which a 
hind (or the ſlave of the moderns) owed his lord and his 
maſter, TAYLOR. q 
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of their flaves was in the cultivation of their 
eſtates, and their manual labour in country 
ho loyments. In this condition we common- 
nd them villains moſtly in the ſepſe of th 

7 Villici, and theſe generally regardant 
the manor, as the Engliſh law ſtiles them; that 
is, fixed, as it were, to the freehold, paſſing 
along with the eſtate, ſometimes as uſeful and 
valuable appendages, ſometitnes as loads and 
incumbrances ; and theſe were continued long 
after that abolition of ſlavery which I men- 
tioned above, and which does by no- means 
extend to theſe, becauſe upon the regiſters of 
many churches, abbies, and conventual bodies, 
we find of very low date the manumiſſions of 
their Coloni or huſbandmen. For as eccleſiaſti- 
cal bodies were at that time very rich, they 
had alſo their Coloni, their villains, to cultivate 
thoſe farms which the convents held in their 
own hands: and, in affectation of the ſtate of 
princes, they had their vaſſals and dependents 
alſo, which ſerved to increaſe the dignity, and 
ſwell the retinue of the convents upon public 
occaſions, to maintain the intereſt of the houſe, 
and to adminiſter to their ſecular concerns ; 
and the abbot and his college were diſtinguiſhed 
by the reſpectful title of Senicres e. 


© © From whence ſome have jnuagiced that. Jardſhips r 
little ſovereigntics, in moſt languages of Europe, have bor» 
. their 8 Tanen 2 


i 
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The peaſants of the church call to mind the 
IepoS'2au or temple ſlaves of the ancients ; for 
the heathen deities, or their prieſts for them, 
could-hold people in flavery, and enfranchiſe 
or manumiſe them at pleafure, We learn in 
particular from Strabo, that there was no leſs. 
than a thouſand women ſlaves belonging to a 
temple of Venus which had been conſecrated 
to the goddeſs by different perſons.  _ 

I ſhall add a few miſcellaneous obſervations, 
and then conclude this ſubject. Slavery is of 
very antient date; it was very probably: the 
conſequence of the firſt wars amongſt man- 
kind, and aroſe in the time of Nimrod. In 
Greece new bodies of men pouring in upon 
the country availed themſelves of the former 
helpleſs occupiers, and ſeized upon their per- 
ſons as, well as their lands; and afterwards, 
when they found the uſe of others adminiſter- 
ing to their wants, they extended the trade, 
and imported new ones from abroad. 

Not only private people had their ſlaves, but 
cities, colleges, or fraternities. Of the public 
ſervants of the ſtate there can be no doubt; 
ſuch were the Accenſi f, Lifores, &c. Theſe, 
as was before obſerved, were ſometimes oppoſed 
to Peculiares, and were in a better condition 


f The Accenſi were a ſort of beadles who attended on 
the magiſtrates, beſides the liftors ; part of their buſineſs 
was to ſummon the people to a public aſſembly, and be- 
fore the uſe of clocks they uſed to cry the hour under the 
direction of the prætor. TAYLOR, , 
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than the ſlaves of private families. When col- 
leges and incorporated ſocieties manumiſed their 
ſlaves, thoſe Liberti were generally denomi- 
rated from their patrons, As colleges had 
their ſlaves, ſo ſometimes ſlaves had their col- 
leges, | | 

* to the names of flaves in ſimple times, 
when there was but one in a family, he wanted 

no denomination, for he wanted no deſcri 
tion. When Marcus and Lucius had each of 
them a foot-boy, Marcus's was Marcipor, and 
Lucius's was Lucipor; but when luxury ſwelled 
the ſlaves of a family into regiments, a new em- 
3 was introduced, and work cut out 
or a Nomenclator. The general turn of the 
appellation given the ſlave was in alluſion to 
the country he came from; ſo we meet with 
Davus, Geta, and Syrus. And of this ſort was 
Sacas, of whom there is ſo much ſaid in the 
firſt book of Xenophon's Cyropædia; the Sace 
were a people of Thrace, who gave a name to 
their invention, the ſhield called in Greek 
Taxos. Some will have this people to be the 
original Saxons, our great anceſtors; and there 
is ſome reaſon to conclude that the Saxons, 
Danes, and Goths were better known to very re- 
* mote antiquity than is commonly apprehended. 
Slaves had alſo their peculiar deities, Hero- 
dotus tells us, that Hercules was their patron, 
who had a temple in Ægypt, which if any per- 
ſon's ſlave fled to, and had himſelf marked 
with the ſacred mark, and dedicated himſelf 
to 
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fo the god, no one was permitted to ſeize on 
him, 


They had alſo a feſtival peculiar to them- 
ſelves,- and diftin& from the Saturnalia, which 


was held on the Ides of Auguſt, probably be- 


cauſe on that day Servius, who was born a ſlave, 


dedicated a temple to the goodeſs Diana. The 


Romans had alſo a Feſlum Stultorum as well as 
a Feſtum Servoruym : a feſtival of this nature is 
not unknown to the preſent ritual of the church 
of Rome; and we all know that ſuch a holi- 


day is ſtill extant in the vulgar kalendar of this 


nation. 
| | 
Property. 
N ſpeaking of property I purpoſe to conſider 


its origin, nature, and ptinciple, and then 


attend to ſome of the rules of alienation in 
conſequence of it, of which though there are 
many — I ſhall confine myſelf to what is 
comprehended under thoſe two great articles, 
the one of bargain and fale, the other A lit 
wil and teſtament. 


Whilſt men were content with the common 


fruits of nature, there was no occaſion for any 


property; it was indifferent which oak ſhed the 
acorn, and which rock diſtilled the water; 
but upon the invention of agriculture the caſe 

15 was 
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was altered; he that planted a vineyard hedged - 
it round, to ſecure the fruit of the vine from 
other men ; and the fame thing was done 
by him who ſowed corn. Landmarks were 
placed, that every one might know their own 
cultivated ſpot; hut as theſe rather deſcribed, 
than fenced, rather pointed out where avarice 
ought nat to intrude, than ſecured the paſs 
Where violence would ſometimes enter, ſome 
acdlateral ſecurity was thought neceſſary, and 
that collateral ſecurity was a general agree- 
ment 6. There was 4 mutual engagement to 
ſtand by each other in theſe appropriations ; 
and what we call law was the condition of the 
obligation: next, the utility of theſe engage- 


There is no doubt but that in the progreſs of ſociety 
mankind mutually protected each other in their property; 
but this was not done by any poſitive agreement, nor were 
there any laws aforchand made for the purpoſe ; but the 
protection and the laws both aroſe or grew out of the neceſ- 
ſity there was for them: nor can it be; ſaid that property 
was at firſt eſtabliſhed by law, for law is the child of pro- 
perty, not the parent; and let me add (to continue the 
metaphor) not her eldeſt, but many years younger than his 
brother violence, who was moſt undoubtedly the firſt · born; 
for as ſqon, as ever one man had gotten what another 
wanted, that other endeavoured to wreſt it from him by 
force ; and many years muſt have elapſed, and many incon- 
veniencies muſt mankind have felt, before they could per · 
—— themſelves to —_— +4 — _ Lec — 

x the ex pectation that he alſo would i m what 

. theips. Afterwards, ideal. when civil ſociety had 


„ 
wu 5 = 


AR ſome degree of perfection, the order of things 
was alteted; and that perſon had a propetty in any thing 
to whom) the la g is. 

00, . ments 
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ments ſoon extended them beyond the conſi- 
derations of property, and not only every man's, 
right was fenced in with proper incloſures, but. 
the boundaries of the human paſſions were as 
well regulated as their eſtates; and thus by a 
regular proceſs the culturg of the field ended in 
the culture and refinement of manners, 
It was neceſſary that human laws ſhould not. 
only guard the ſeparations they made, but lend 
their aid and ſanction to thoſe marks of di- 
ſtinction alſo which deſcribed them. This was, 
very viſible in the Jewiſh legiſlation b; and 
both Greeks and Romans gave their injunctions 
all the weight they were able, by mixing fa- 
cred conſiderations with civil; by the folemn, 
and awful complexion of theſe puniſhments 
that attended the removers or deſtroyers of their 
neighbours landmarks, and by advancing their 
Termini to a ſtate of divinity i, Nay, they 
went ſo far, that the terrars of their lands; 
though made to determine private property, 
were looked upon as the public monuments 

| and 


_ k © Thou ſhalt not remove thy neigþbour's landmark, 
* which they of old time have ſet in. thine inherita 
% which thou ſhalt inherit, in the land which the Lord th 
« God giveth. thee to poſſeſs it.. DevuT. xix. 14. 

. I This was firſt done by Numa, of which Dion. Hali- 
carnaſſenſis gives the following account: Numa having 
« ordered every one to circumſcribe his own poſſeſſions, 
* and to place ſtones on the bounds, he conſecrated theſe 
*« ſtones to Jupiter Terminalis ; and appointed all to aſ- 
« ſemble at the place every year, on a certain day, and 
e to, them; wnfiruting 8. en Jefiead 
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and regiſters of the country ; and thoſe that al- 
tered them were puniſhed in the eſtimation of 
offenders againſt the ſtate. | 


* 


I come 


* alſo in honour to the gods who preſided over theſe boun- 
% daries. This feſtival the Romans call Terminalia, from 
* Teguoveg, bounds, and the bounds themſelves, by the 
* change of one letter, in imitation of our language they 
call Termines, He alſo enacted, that if any perſon de- 
% moliſhed or diſplaced theſe bound ſtones, he ſhould be 
% looked upon as devoted to this god, to the end that any 
one might kill him as a ſacrilegious perſon, with im- 
« punity, and without being defiled with guilt. 
This law did not take place only in private poſſeſſions, 
* but even in thoſe that belonged to the public; for he cir- 
* cumſcribed theſe alſo with boundaries, to the intent that 
the terminal gods might ſeparate the lands of the Ro- 
« mans from thoſe of their neighbours, and the public 
ce lands from ſuch as belonged to private perſons. This 
« cuſtom is obſerved by the Romans to this day, as a 
*« monument of paſt ages, and a point of religion (for 
ce they look upon theſe bound ſtones as gods) and facri- 
« fice to them ſtill, offering up no kind of animal; for it 
« js irreligious to ſtain theſe ſtones with blood, but cakes 
& made with flour, and the other firſt fruits of the earth.” 
Plutarch ſays, That in his time they ſacrificed living 
te creatures; but that antiently thoſe ſacrifices were ſolem- 
% nized without blood.” | 
In Ovid's time animals were certainly facrificed to the 

xd Terminus, as we learn from the two following verſes ; 
'  Bpargitur & caſo communis Terminus agno, 

| Nec queritur luctus cum fibi porca datur. 

The Reſcript of Hadrian, upon removing landmarks, was 
48 follows: No one can doubt but that the removal of 
n term placed as a boundary between lands, is a crime 
of the higheſt nature, yet the puniſhment of it ſhould be 
regulated by the eondition of the perſon, and particular- 
iy by his intention, who is guilty of it; if any perſons 
© of note are convicted of it, as there can bs 
1 it» 1 ut 
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I come now to conſider more particularly 
what i is meant by property, and the effects of 
it. In the firſt ages of the world when. _=_ 
were large tracts of undiſcovered country, and 
large herds of wild cattle every where to be 
met with, as each man enjoyed what was next 
at hand, and as all had enough, there was no 
diſtinction of property: nay, properly ſpeak- 
ing, no one had any property in any thing, 
while all enjoyed hat they wanted; ſo that 
here was enjoyment without property. No 
man ſeemed to have a right to diſpoſe of what 
he laid bis hands upon, only to make uſe of 
it; and therefore in this ſituation mankind had 
only Communts-uſus ; as in a playhouſe no par- 
ticular ſeat is properly yours, while you have 
a right to chooſe which you pleaſe if you come 
in when the houſe is empty. But When the 
world began to be peopled, and large co- 
lonies were draughted off in ſearch of ſettle- 
ments from — overſtocked with inhabitants, 
they ſeized upon what uninhabited coun- 
tries they met with, in the name and on the 
behalf of the people colleQueely, which they 


© but that they did it with a view of getting poſſeſſion of 

* another man's land, they may be. baniſhed for a ſtated 

* time, which ſhould be regulated by their years, and 

« ſhould be leſs for an old man than à young one; but if 

* they who actually did it, did it as ſervants, let them be 

« corrected and kept to hard labour for two ears ; if it 

« ſhonld be done ignorantly, or by chance only to Redl 

* the ſtone, it (hall be ſufficient to e — party of- 
= = JP D. 47,1, Þ»./ ; 


A, found 
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in proceſs of time to e 


p y was therefore ng dent 
to public, and the lawyers have ranked nem 
nnen, = 
Diſcretæ gentes. 
Dominia diſtincta. 
's termini poiti. 

From this progreſs of property we may vb 
ferve,: firſt, That lands and goods were firſt 
Jure orcupationts, to be eſteemed as Bonis Uni- 
werfitatis; and next another ſpecics of 
was veſted: in the ſame lands and goods in pri- 
vate hands, without any prejudice to tlie for- 
mer right; for they could both ſubſiſt very 
well together. * The ſoil is the public's, but 
<« nevertheleſs every one is maſte 0 his own 
40 p yk. - =p 

Secondly, This leads us to 4 _ uſeful di- 
ſlinction between what is called Dominium emi- 
nens, and Dominium vulgare; ic Sara Domi- 
nium vulgare was meant that pr which 

rivate le enjoyed by the permiſſion of the 
publie * ; 97 the — eminens that 
right and intereſt therein which the public ſtill 
reſerved to herſelf. R 

Thirdly, In virtue of this Dominium eminens 
the ſtate has ſuch a tight over the property of 
individuals as to moderate, reſtrain; ſet bounds 
to, or direct thr. Enjoyment of * and 

of? Xn Dio. CO 


dominion 
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dominion over them, in ſuch manner as ſhall 
beſt ſuit with the public intereſt: Hence, 

it ſhould ſeem that the idea of pio- 
perty conveys the right of diſpoſing of it to 
whom we pleaſe, yet the law has determined 
that gifts of ſuch and ſuch value ſhould ' not 
be valid unleſs they are transferred by a deed or 
ſome authentic method of conveyan cel. 
Thus the Roman law reftrained immoderate 
manumiſſions, and interpoſed againſt the wan- 
tonneſs of private perſons in the miſma 
ment of their property, and regulated all-teſta- 

mentary diſtributions by a variety of laws, ! |. 
It is owing moreover to this principle, that 
the ſtate, or the law of the country, interpoſes 
againſt monoplies, regulates the price of 
viſions, inſpects the markets, and gives laws to 
thoſe who are diſpoſing of their - own produce 
and the fruits of their own labour. 

In virtue of this dominion, the. public has 
not only a right of diſpoition or regulation in 
private property, but a power of reſumption 
alſo; for theſe things were lent; not given; IN 
would be very unreaſonable: if, when the com. 
monwealth is in danger, the property of the 
individual ſhouls: not- be Ne to its fafery; | 


"op Thor with ts no oße can bequearh lands to any cha⸗ 
ünble uſe by will, but they muſt de; given by deed of gift 
l in , at leaſt ſix A e the: dents 


" 
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in which ſafety that of the individual is compre- 
hended, cfoecally as the private, owner holds 
only under the public, and theſe poſſeſſions were 
underſtood to be conveyed to him upon theſe 
conditions, and under theſe reſervations : but 
let it . be obſerved, that this perſon has a right 
of recovery when the public is in a condition 
to allow it; for he ought not to bear more 
than his quota in the general contribution, and 
the public will exerciſe this right over private 
property, not only when the ſafety of the ſtate 
is concerned, but even its conveniency; but it 
will then do it only ſo far forth as is neceſſary 
for that purpoſe. An example will explain what 
I mean; when the public have built a bridge 
over a river, they will oblige a man to give up 
his property to make a road to come at it; this 
is abſolutely neceſſary to complete their inten- 
tion, which was to open a communication be- 
tween the country on each ſide the river; but 
as the neceſſity does not extend to the value of 
the ground but the ſite of it, as the public 
have a common fund there is no neceſſity for 
this man to bear the whole expence, and pro- 
bably be reduced to beggary thereby; therefore 
he will be allowed the full value for his land, 
and ſo contribute no more to it than his equal 
proportion. And as much is owing to public 
exigence, ſo there is ſomething due to private; 
for as Providence intended the things of this 
world for the uſe of mankind in general, no 

| ſubſequent 
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ſubſequent rules can alter his original right m; 
but this is a caſe liable to numberleſs reſtric- 
tions. bk | | 
The mutual convenience of mankind re- 
quiring the eſtabliſhment of property, theft is 
juſtly eſteemed a violation of the law of na- 
ture n. [uh | _ 
Furtum is defined by Paulus, Contrectatio 
rei frauduloſa, lucri faciendi gratia, vel ipſſus 
rei, vel etiam uſus ejus poſſeſſioniſbe. | 
To conſtitute the idea of thett there muſt be 
Dolus malus, there muſt alſo be Contrectatio 
rei, and this muſt be Lusri faciendi gratia ; 
and hence it is, that it has been faid, that what 
a man takes to relieve his very urgent ne- 
ceſſity is not theft; and the reaſon aſſigned 
is this, that what he then takes is not proper- 
ly another perſoh's property at that time, but 
that during the neceſſity it reverted to the com- 
mon ſtock, The antients made a great diſtinc- 
tion between a theft committed in the day and 


* 


m This obſervation has a view to the extreme neceſſity 
from want of food, which may be pleaded to excuſe theft; 
but as the admitting ſuch a plea, which would be to allow 
every perſon to be a judge of the neceſſity in their own 
cale, muſt be productive of great evil, I believe it is not 
allowed by any poſitive law at preſent, I know it is not in 
England, and that for very good reaſon, becauſe each per- 
ſon may claim a relief from his pariſh when in want; and 
if at a diſtance from it, will be allowed a reaſonable ſub - 
ſiſtence and proper time to go to it. 

" In what manner this is to be underſtood will be ſeen 
in the Diſſertation to this work. 


Q OY 
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by N and it is certainly very proper that 
law ſhould enter into the conſideration of ſuch 
circumſtances as enhance or abate the malignity 
of the offence, or ſuch as contribute to diſcover 
or conceal the offender. | 
The puniſhment of theft has been a matter 
of much ſpeculation, Many lawyers have been 
of opinion that a capital puniſhment is not an 
adequate puniſhment ® for the interruption and 
invaſion of another man's private property, and 
that no proportion is given between the value 
of the things ſtole and the life of the criminal. 
The general anſwer to this is, that the propor- 
tion is not to be drawn between the puniſh- 
ment and the ſubject matter of the offence ; 
but many circumſtances are to be taken into 
the account, as the eaſineſs of committing the 


* So ſtood the law of Solon: If any one hath filched 
t away any thing by day worth above fifty drachmæ, let 
« the action called Anaywyy be put in execution againſt 
« him befbre the Eleven; but if in the night, any one 
«hath liberty to kill him, or upon his making away to 
« wound him, and to iſſue the ſame action out againſt 
c him; by which, if he be caſt, he ſhall die without any 
& conceſſion for ſureties to put in bail for the reſtitution 
« of the ſtolen goods.” PoTTER's Antiq. Vol. I. 179. 

And by the Twelve Tables: He that is attacked by a 
© robber in the night, let him not be puniſhed if he kills 
c him.” And again: If any one comes privately. by 
* night, and treads down another man's field of corn, or 
* reaps his harveſt, let him be hanged up, and put death 
nas a victim to Ceres.“ 

P Dr. Taylor does not intend to ſay, that a capital pu- 
miſhment is not ſevere enough for theft, but by adequate 
puniſhment he means a puniſhment of the ſame ſpecies, 
which has ſomething ig common with the crime, ca 

act, 
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fact, the difficulty of coming at the offender, 
the frequency of the crime, and many others, 

Having ſeen the origin and principles of pro- 
perty, we ſhall now conſider the ſubject of it. 
RES, things we appropriate; and afterwards 
the different degrees, ſorts, or modes of domi- 
nion, property, or poſſeſſion. By Res the Ro- 
man lawyers mean whatever is or dan be the 
ſubject of property. Now the THINGS them- 
ſelves are differently expreſſed, for Res is one 
idea and Pecunia is another; and yet Pecunia 
was a very general term, for, Quicquid homines 
poſſident prrunin wocatur 9, But yet Res was 
ſtill, more general, for it comprehended ſuch 
| things as may be poſſeſſed, Perunta ſuch as are. 
What has been ſaid muſt be underſtood of 
Res in fenſu utile & babili; for there are ſome 
things in the conſideration of law which neither 
are nor can be the ſubject of property; and 
fome which are not, bat are capable of being 
tnade ſo. To explain this, Res may be divided 
after this mannet 5 


D . 3 
Nullius Jurit. Alicujus FLY 


- 4 Pectmiz-nomine non ſolum numerata pecunia, ſed cmnes 
ret tam ſoli quam mobiles, & tam corpora quam jura conti · 
nentur. D. 30. 16. 222. | 
r Rei appeilatio latior eft quam pecunie, que etiam (id 
e, res ) ca que extra computationem patrimonii noftri ſunt, 
tontmet cum peeunie - fignificatio ad ea referatur que in 
patrimonio ſunt. D. 50.16. 5. 4285 
Q 2 But 
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The former of thoſe ſhall be firſt conſidered i by 
themſelves, and the latter I will divide as fol- 
lows; 

Res 

N 


Bit Juris. Humani Juris, 
2 33 | 


2 Religioſe. Sancte. Communet. Piblice. Univer: 
ſitatis Singulorum, - 


RES NULLIUS. 


Theſe ſometimes are of one claſs and ſome- 
times of the other. Things are ſaid to be Nul- 
lius in jure, either Adu & potentia fimul, or 
Aclu folo, licet non potentia. The former are 
ſuch things as are neither occupied nor can be; 
theſe are Res divint juris, things conſecrated 
or ſet apart for religious purpoſes, things Extra 
commercium humanum, not all indeed ſua na- 
tura, but what the will of mankind has made 
ſo: The latter are ſuch as are really and pro- 
perly occupied, but nothing contradicts their 
capacity of being ſo, ſuch as no one is poſſeſſed 
of to-day, but any one may be to-morrow ; and 
they are of three ſorts; 

Firſt, Things that lie in common ; parts of 
the world not * diſcovered, animals not 
claimed. _- 

Secondly, Res pro derelictis habit; that is, 
ſuch as were once appropriated, but by the 
will of the proprietor are returned to their pri- 
Kine ſtate and condition, 


Thirdly, 
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Thirdly, Of this ſort is an eſtate during the 
interval that happens between the demiſe of 


the laſt occupier and the entry of the ſucceſſor. 


RES SACRE. | 


Of thoſe things which are ſaid to be Divini 
Juris, the firſt we find are Res ſacræ, ſuch are 
underſtood to be Res Deo rite conſecratæ, en- 
dowments of churches, goods, utenſils, Que 
non recipiunt eflimationem, which proper au- 
2 ſeparated from profane uſes, cut off 
from the citculation of commerce, exempted 
from the conſideration of human property s, 
and ſettled upon holy and religious purpoſes. 
Res Sacre are faid to be all things which are 
ſet apart by public authority for religious pur- 
poſes, but not by private perſons. 


— 


RES RELIOI OS. 


Ate thoſe. things which are ſet apart for a 
ſerious purpoſe, and diſtinguiſhed from com- 
mon uſe, not by any public rule or authority, 
but by the particular and private deſignation of 
the poſſeſſors t. 


This is what is meant by Que non recipiunt aftt- 
mationem. ; . 

t Thus the Digeſt: « Sacred things are thoſe which 
are conſecrated by public authority; but every perſon 
« may make any place that he pleaſes a religious place by 


* burying a corple in it.“ D. 1. 8. 6. 
STE RES 
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RES SANCTEA. 


| Theſe do not neceſſarily include the idea of 
holineſs, but Res ſanctione aligua munita; in 
this ſenſe laws are ſaid to be Sancta, and the 
gates and walls of a city, the perſons of princes, 
ambaſſadors, magiſtrates, | 
Res ſacræ are tometimes called Res rehigiofce 
and ſometimes Res ſanctæ; and indeed they are 
that, and ſomething more; in the ſame man- 
ner that every major comprehends the minor. 
Res ſanctæ, though of a lower degree than Res 
religioſte, yet in regard to the public authority 
which gives them being, they rank with Res 
ſacræ in contradiſtinction to Religioſce. 


Of Res humani juris, the firſt are, 
RES COMMUNES. 

Theſe lying in common are Res nullius in 
regard to property, but Omnium in reſpect to 
uſe and benefit; and under Res communes are 
comprehended nat only things in their origi- 
ginal ſtate of inoccupancy, but even thoſe 
which when men ſet about ſharing they alſo left 
ſo; for there were ſome things they could not 
incloſe or divide, and others they would not ; 
the' things they divided were what all men 
wanted, and of which there was not enough 
for all men v. RES 


In England there is nothing left undivided which can 
be divided, or in other words, there is nothing capable of 
8 Occupancy 
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RES PUBLICAX, 


Differ very little from the laſt ; for what are 
Res communes in reſpect to the law of nature 
and of nations, are Publice with reſpect to the 
Gol lar. 3 


RES UNIVYERSTITATISs, 


Are thoſe things which are the property of 
any body of people, as a company, college, or 
corporation, And the Res of that body are either 
thoſe in which the public have a property and 
the individuals the uſe, or where the indivi- 
duals have not the uſe, but the public body. 
Of the firſt ſort, are public gardens, exchanges, 
theatres, baths, c. of the ſecond are the pub- 
lic revenues, where the profits or rents are not 
applied to the emolument of any one or more 
individuals, but to the public treaſury for pub- 
lic uſes, * 


RES SINGULORUM, 


I heſe are the property of individuals, and 
they are thus ſubdivided in the Roman law. 


4 


occupancy but what has av owner; for what belongs to 
no one elſe in the ſoil, or on it, belongs to the lord of the 
manor or the king, who may bring an action to recover it 
if taken away, or for damages, if a treſpaſs is committed 


on it. | 
Q4 
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— — 
| Curpor ales, . Incorporales. 


— Jenntebills, 


RES CORPORALES, 


Are ſuch, Que jua natura tangi poſſunt, as 
Veſtis, Fundus or indeed whatever affects the 
ſenſes in any degree. 


RE S INCORPORALES, | 


Are ſuch as are apprehended by refledion, 
and confiſt in Jure not Corpore. 


RES MOBILES. 


The difinQion of things into Mobiles and 
Immobiles concerns the Ren corporules alone. Res 
mobiles are ſuch things as can ſecurely, commo- 
diouſly, and integre be removed from place to 
place, as money, goods, furniture, ſhips; ſuch 
things which have a /aco motive faculty in 
themſelves, as animals; and ſuch things as are 
indeed fixed to the freehold, but with an intent 
to remove them, as a ſcaffold, Sc. 


RES IMMOBILES, 


Are ſuch as cannot be removed at all, 'or 
without deſtruction; ; ſuch moveables as are 


fixed 
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fixed to the freehold, Perpetui uſus cauſa, and 
are therefore juſtly nds parts of it; there 
fore if things are ſometimes disjoined, and yet 
are meant to be joined again, that ſhall be con- 


ſtrued perpetuity, 
RES FUNGIBILES. 


This term will be beſt ex plained by the fol- 

lowing illuſtration : If I treat for a ſlave, a houſe, 
or a horſe, or if a ſlave, &c. to be left me by 
will, that ſpecific ſlave or horſe is due to me, 
Alia funttionem in ſuo cor pure recipiunt ; and it 
I am creditor for one of theſe, my debtor can- 
not force upon me one of another ſort, though 
a better in value. But ſuch things as conſiſt 
in number, weight, and meaſure, Non peri- 
ficam functionem ſed generalem recipizent, a le- 
gacy of twenty pounds is as lawfully: paid in 
one legal coin as in another; and if I borrow a 
meaſure of wheat, I am not expected to return 
the ſame grains, but am to pay it in the Gone 
quantity, of equal goodneſs. 

——— — — conſider the various mad 
or ſorts of the enjoyment of property. 

Property is an excluſive right. That 1 fad 
to be really and emphatically mine, when I 
have a right, a power, a faculty of denving 


others the uſe and fruit of it. Dominium eft 


4 


Thus a ſhelter of boards over any place which was 
put up ia the winter, and taken down in the ſummer, was 
conſidered in the Roman law as Res immebilis, 


Jus 


250 A Summary of the Roman Law. 


jus ac poteſias quocuncque modo rebus utendi, ita 
ut aliis eorundem uſu intercludatur ; ſo that, 
ſtrictly ſpeaking, Dominium is the attribute of 
the proprietor, Proprietas of the thing fo ap- 
propriated. For thoſe things which are ſub- 
ject to any one's dominion, are ſaid to be z/ttus 
hominis proprig. If I was to define dominion 
or property any other way, it would not be a 
complere definition; for inſtance, to deſcribe 
the right by the enjoyment would be incom- 
plete, becauſe the tenant may enjoy while the 
dominion is in the lord, Nor can property be 
founded in the right to diſpoſe of it, for minors 
have not that right in the eſtate they are the 
proper owners of; nor can it be deſcribed by 
poſſeſſion alone, that being properly the legal 
attendant on dominion, the exerting an act of 
property. 188 | 
There is a natural poſſeſſion and a civil; by 
a natural poſſeſſion is meant the bodily or ac- 
tual having any thing by a civil poſſeſſion, the 
right thereunto. A bona fides poſſeſſor is one 
who holds a thing, and thinks he is the legal 
oprietor. A mala fidei poſſeſſor is one who 
olds it, and knows he is not. l 
Dominium diretlum is the property without 
the uie, or the right of the landlord ; Domi- 
nium utile, the ule without the property, or 
the right of the. tenant. Dominium plenum is 
where they both concur. Domintum minus 
lenum where but one of them does. Domi- 
nium Quiritarium was the fulleſt and completeſt 
manner 
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manner in which a thing could be held, and 
was applicable to no one but a Roman citizen; 
but this diſtinction was taken away by Juſti- 
nian. By Dominium bonitarium was meant that 
right which we have to things which are ſaid 
ſaid to be in bonis, that is, which are ours, but 
not in our poſſeſſion; for aliud eſt eſe in bonis, 
aliud in dominio. 

In bonts noſtris computari ſciendum eſt, non ſelum 
que dominii noſtri ſunt, ſed etfi bona fide a nobis 
Poſfideantur, vel ſuperſiciaria fint x. que bonts 
adnumerabitur etiam ſiquid ejt in actionibus, peti- 
tionihus, per ſecutionibus, nam & bac in bonts eſſe 
videntur. 

Patrimonium ſometimes FS for Dominium, 
and is oppoſed to Bona or Namina, to debts, 
bonds, and obligations. 

Property paſſes from one to the other, chiefly 
by exchange and ſurvivorſhip. The former 
camprehends the rules of commerce, and of 
that particular ſort of contract which is known 
by the name of bargain and ſale; the other 
concerns the Bona defunctorum, which paſs to 
a ſucceſſor either by the expreſs will of the laſt 
proprietor, or by the act and diſpoſition of law. 

After property was introduced, what was ſo 
obvious as the exchange of it; for it was very 
natural that people very ſoon ſhould have a 
ſuperfluity of one kind of goods, and ſtand in 
need of others, which were of equal conve- 


* Ground rents, 
nience, 
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nience, and this both in live ſtock and manu- 
ſactures; nor was this the caſe with individuals 
only, but with whole people and nations y, and 
this was the foundation of what is called. trade, 
traffic, or commerce 2. 
When property was once viewed, che ex- 
change 7 it quickly fallowed; ſome people 
having a ſuperfluity of thoſe goods which othecs 
wanted, both parties Would naturally be in- 
clined to exchange their ſuperfluities with each 
ether, as by that means — could procure 
what they did want, by parting with that which 
they did not: but as it might happen that 
Caius might not want the very goods of which 
Titius had a ſuperfluity, a common medium 
Was invented which might be equally adapted 
to every one's wants, by being made by. mutual 
agreement the common meaſure of exchange 
for all of them; hence the origin of money. 
But this Was mot fo ancient as batter- or ex- 
changing one fort of N for another; which 


7 lese vipen grapes; peer * 
Dnbiden herbs another ſpot , ſupplies, | 
And. fruitage : ;Seg(t, thqu not ? {oft Sabe ſends. 
Her frankincenſe ; her | iv'ry India lends ; 
Of faffron Tmolus his rich ſtores reſigns; © 
Calybs the trealure of his iron mines; 
Pontus bis caſſor of rank ſcent; {witt;eeds, | 
Victorious in the ring, 1 breeds. 
VIRGIL" s Georg I. NEvILE 's Tranſlation. 
* The origin of-barter 1 4 in nature. Mankind having in 
ſome particulars more of the conveniencies than they want, 
and leſs in others. ARISTOTLE. 


was 
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was practiſed by mankind long before Pretium 
was invented, and the riches of the antients 
frequently conſiſted in cattle as well as money. 
We find that barter was chiefly uſed in- the 
time of Homer, as appears by many paſlages 
in his works. It is alſo mentioned by Pauſa- 
nias; and by Ariſtotle, as a cuſtom ſtill ſubſiſt- 
ing among the barbarians ; we learn from other 
authors that it was the practice of the antient 
Germans, Britons, and Luſitani. 5 
But the advantages of money over barter are 
great; for, firſt, it is a general ſtandard, and 
applicable to all ſorts of goods; ſecondly, it is 
more eaſily transferred from place to place; 
thirdly, as it is a general Pretium for all ſorts of 
goods a merchant will always take it, and al- 
ways be in want of it, as it will anſwer all his 
purpoſes of traffic, whereas he might not want. 
my ſuperfluous goods. In the invention of 
money there are two periods, that wherein it 
was weighed 2, when it conſiſted either of 
ſmall bars of iron, braſs, or ſilver, or large 
plates of the ſame metals, and that wherein it 
was coined; the denominations of money and 
ſeveral terms of exchange, both in the Greek 
and Roman languages, allude to the ancient 
practice Which was ſtill preſerved in the lan- 


This practice continued ſome time in Rome, and Varra 
tells us, that the ſcales that were uſed for this purpoſe 
were extant in His time, and preſerved in the temple of 
Saturn, Where doubtleſly they had been originally depo- 
ſited. TarLoR. | 

guage, 
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guage, even after the refinement of the mint 
had taken place, Talentum, Mina, Druchma, 
Stater, Obolus, &c. for what was the original 
ſignification of Talentum, but a pair of ſcales; 
then, by a figure not uncommon, it paſſed from 
ſignifying the thing containing to the thing con- 
tained, and expreſſed the ſubſtance weighed in 
that ſcale or balance; next it was reſtrained to 
a preciſe quantity of a determinate weight; and 
ſo has uniformly continued down to our time. 
To this practice we owe thoſe Roman terms, 
Libella, Dupondius, Stipendia, Panas pendere 
Diſpenſatores, Impendium. 5 
But weighing being found inconvenient, 
coinage was introduced, but this was a work of 
ſome time; for the conſent of the people was 
to be had in order to give it its valuation, 
ſtandard, and currency, for that was arbitrary ; 
they in a manner pledged their faith to each 
other to regard it as the medium of commerce, 
and the Pretium by which all property was to be 
valued. And under this public contemplation it 
is, that all wiſe ſtates have conſidered the offence 
of counterfeiting or depraving it as one of 'the 
moſt heinous and injurious to civil ſociety b. 
By the Cornelian and other laws this offence 
was capital at Rome: this adulteration was 
practiſed in ſeveral ſhapes, as by filing, gild- 


v In ſhort (ſays Demoſthenes) it is a law in all ſlates 
' © that whoſoever adulterates the public coin ſhall ſuffer 
death.“ | . 


ing, 
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ing, and counterfeiting, and whoever was con- 
victed of it, if a freeman, he was to be expol- ' 
ed to fight with wild beaſts ; if a ſlave, he was 
to be capitaſly puniſhed. By another law, coin- 
ing falſe money was conſidered as high treaſon, 
and the puniſhment with the Romans was 
burning alive. There were many other laws 
concerning the coin, as that no private perſon 
was to ſet a higher or a lower value on it than 
what was fixed by authority; no body was to 
circulate bad money, or refuſe in payment the 
public money, if not adulterated. _ 

The As with the Romans was a ſmall piece 
of copper money, ten of which made a De- 
narius, and a fourth of that Denarius was a Se 
terce. But the As, Aſis, Aſarium, or Aſipon- 
dium, was Originally a pound weight of metal, 
and this was the common method of traffic in 
the early times. The As therefore is not ne- 
ceſſarily to be reſtrained to the point of money, 
though its uſe therein is conſiderable. . It. is 
applicable to weights and meaſures, and in- 
deed to any quantity, with great conſiſtency. 
Its principal ſervice is to denote an integral, 
or whatever conſiſts of parts, and can ſubmit to 
a diviſion of them either in theory or practice; 
it ſtands for a total or the whole comprehenſive 
ſum, when applied to other things beſides 
money: ſo that Heres ex aſſe, when applied to 
eſtates and inheritances, muſt be underſtood of 
the man who ſweeps all without a diſtribution. 


The 
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The regular diſtribution of the As, when 
conſidered as an integral, and applied to eſtates, 
was into twelve parts, as appears by the fol- 
lowing law; Pater familias diftribuere bære- 
ditatem in tot partes poteſi quot woluerit, ſed 
ſolennis aſſis diſtributis in duadecim uncias fit. 
The names of the twelve component parts 
of the As, and the relative proportions to the 
whole, may be ſeen in the following table: 


Uncia 2.7 
Sextans 8 
Quadrans 8 
Triens wv 3 
Quicunx * 

Semis r 
Stun K's 

Bes Ks. 2$ 
Dearans 8 :-4& 
Dextans $8. -.--& 
Deunx a8; 


This way of computation is conſtantly fol- 
lowed by the Roman writers when they conſi- 
der inheritances. Thus Julius Czfar is ſaid to 
have left by his laſt will three heirs; C. Octa- 
vius was his heir ex Dodrante, that is to ſay, he 
had nine twelfths, or three fourths of the whole 
As; and L. Pinarius and Q. Pedius had the 
remaining Quadrans, namely, three twelfths, 
or one fourth between them. So Auggſtus left 
his ſucceſſor Hæredem ex beſſe, eight twelfths, 
or two thirds ; and his widow, ex Triente, that 

; is, 
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Is, four twelfths, or one third; or, in other words, 
Tiberius had eight ſhares of the As, Livia four. 

It is to be obſerved alſo, that the Uncia it- 
ſelf was conſidered as an integral, and divided 


as follows ; 
» Sextula 2 
Sicilicus = 
* Duella = 
'Semuncia = 


4 4-A-A- 


Unciæ. 


And this will explain a will which Cicero 
tells us of, which was made by a woman, who 
left one Cæcina her heir ex Deunce & Semuncia z 
that is, of eleven Unc:a and a half out of the 
twelve which compoſe the At; to one Fulcinius 


ſhe gave two Sextula, and Ebutius ſhe cut off 
with one; ſo that their ſhares will ſtand thus : 4 


Cæcina 
Fulcinius 
Abutius 


1 
1 
'2 
= 
1 


5 
— mmmmmmmm_— 


12 * 


The fractions alſo of the A had their de- 


nominations: Seſcuncia ſtood for an eighth of 


the whole. It muſt be obſerved, that this 
conſideration of the eſtate, as diviſible into 
twelve parts, is not neceſſary or perpetual. 


go that ſuppoſing the teſtatrix died worth tu elye hun- | 


dred poun@ of our money, Czcina wauld have had eleven 
hundred and fifty pounds, Fulcinivs thirty-three pounds 
ſeven ſhillings and eight pence, and Æbutius ſixteen pounds 


thirteen ſhillings and fqur pence. 
R 
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Sometimes the law, ſometimes the act of the 
teſtator ſhall break through it; for inſtance, 
if a man dies, leaving another his heir ex Se- 
#miſſe, or to one half, and ſays no more; that 
Semis now ſtands in loco Afjis, and the whole 
eſtate ſhall paſs; becauſe by the Roman law 
no man could die ex parte teſtatus, and ex 
parte inteſtatus : ſo if he leaves two ex ua 
drante, there the law conſiders them in the ſame 
light as if he had left them ex Semiſſe. Again, 
the teſtator may make what ſeparation he 
pleaſes, and mean by Uncia, not the twelfth, 
but any other part of the As. Thus, if Sem- 
pronius dies and leaves Caius his heir ex duo- 
decim Unciis, and Titius ex ſex ; the eſtate ſhall 
be divided by eighteen inſtead of twelve. So 
again if a mean leaves duos heredes efſe ex Aſſe, 
and a third ex parte dimidia (or a halt) & ſexta 
or two twelfths, or a ſixth part) or Beſſe, 
which is two thirds; the eſtate ſhall be ſplit 
into twenty ſhares ; this third man ſhall have 

eight and the other two fix between them. 
As the As is divided into Uncia, ſo, on the 
other hand, is it compounded or multiplied ; 
Treſſis is three Aſſes, Quadreſſis, four, and De- 
culſis, ten, Viceſis, twenty, Triceſſis, thirty, and 
Centeſſis, one hundred, where the gradation ſtops. 
The As is the common ſtandard of many 
things beſides inheritances; it is aphſicable to 

Res, as well Incorporales as Corporales. 

Po uſury or intereſt ; thus, Quotannis quincunces 
uſuras prafiaturum, is to pay five per cent. Py 
[ 


A Summary of the Reman Law. 259 


Jo /and. Tribunes, conſtituted for that pur- 
poſe, divided to each man three acres and Se- 
tunces, or ſeven twelfths of ah acre. 

Societas. Nerva ſettled that you ſhould be 
partner ex Trient, or one third, and I ex Beſſe, 
or two thirds. 

Pretium : Pro quo pretii Beſſum exſolvat, for 
which he paid two thirds of the price agreed on. 

Time: Thus, Dodrantes ſemunries horarunt, 
means forty-eight minutes. | 

And laſtly, Adificium ; Dodrantem edificit 
emere, is to buy three fourths of a houſe. 

The great article of Succeſſio in bona defunc- 
forum is to be conſidered next. 1 
As all men muſt die and leave their property 
behind them; this muſt either revert to the com- 
mon ſtock c, from whence all property is ſuppoſ- 
ed to be taken, or it muſt become the property 
of ſome ſucceſſor; the latter of which is by fat 
preferable; for the ſame motives that led man- 
kind to a diſtribution at firſt, recommended alſo 
the perpetuity of it, when it was once intro- 
duced; add to this, that the improvement 


© The Roman law ſeems in ſome meaſure to contemplate 
the matter in that light, for it conſiders the Bona defunc- 
torum, till the next heir enters, as naturally no body's ; 
nor, ſhould any one invade it, was it called Furtum; for 
which reaſon the Actio expilate bereditatis was invented, 
which method of recovering what was loſt ; though 
they wo 
the inheritance is raiſed to the ſtate of perſonality, and di - 
ſtinguiſhed with the title of Domina defuncti locum obtinens, 
. TAYLOR, 
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which the property may have received from 
the induſtry of the late proprietor ſhould alſo 
be taken into the account; for if one great rea- 
ſon for eſtabliſhing property was to excite the 
induſtry of mankind, if one talent taken from 
the common ſtock ſhould become ten hy the 
diligence of the proprietor, there is certainly 
no reaſon that the common ſtock ſhould take 
back the other nine; nor did Sempronius work 
upon it with that view, nor take it out in his 
own name only, but in the name of others 
to whom it might deſcend after him ; for the 
fluctuating and ſucceſſive condition of mankind. 
leads us to conſider every individual as one 
link of a chain that holds up a great and gene- 
ral ſyſtem; and if this be true, the property of 
the deceaſed becomes the property of ſome ſur- 
vivor; and this property may be conveyed ei- 
ther to thoſe who may have ſome right to de- 
mand it by the order of nature, or thoſe to 
whom the laſt poſſeflor had bequeathed it 4. 
The firſt of hes is called by the name of le- 
gal ſucceſſion, when the goods, poſſeſſions, or 


property 


* Tt may ſometimes, though very rarely, happen that a 
perſon ſhould die without a will, or without any repreſen- 
tatives, it has been aſked whether his effects are not then 
to return to the common ſtock ? But I reply, by no means; 
for in that caſe the Dominium eminens ſhall ir to the 
Dominium vulgare, and this conſtitutes the of what 
the antient law knew by the name of Caduca, and the 
more modern by that of eſcheats ; for with us the goods 
of thoſe who have no heirs to enjoy them fall either to — 
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property of the perſon deceaſed deſcend in the 
channel of blood, - according to the order of 
proximity. The other is known by that of 
teſtamentary ſucceſſion, when that exact order 
does not naturally prevail, but the eſtate of the 
deceaſed is tranſmitted according to ſome rule 
or direction, ſome ſignification of the will and 
pleaſure which the deceaſed has thought pro- 
per. to leave behind him. Of theſe two the 
legal ſucceſſion is the rule, and the other the 
exception. For the order of public ſocieties, 
and the intereſt of private families, direct the 
former as a matter of natural law ; the other 
depends upon the arbitrary will of man, and 
is ſurely the reſult of poſitive law or inſtitution, 

It is plain that the Romans conſidered the 
matter in this light, when they called the heirs 
of a man's body emphatically Sai beredes, his 
natural heirs, eſteemed them even in the fa- 
ther's life-time a kind of partners, or Com- 
domini, and their ſucceſſion a kind of continua- 
tion only. The ſenſe of that people is diſco- 
vered by many laws enacted to reſtrain immo- 
derate bequeſts which, after the introduction of 
wills, were found to prejudice the heir at law, 


They were to correct the errors of ſuch as 


lord 0 fee, in right of his ſeignory, or to the crown 
in virtuꝰ bf its prerogative : this was a well known practice 
with the Romans, whoſe emperor had an officer exactly 
like our eſcheator, who was to have an eye to ſuch devo- 
Jutions, and maintain the intereſt of the prince in this right 
of ſucceſſion. TaxrLioR. | 


R 3 | thought 
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thought their power unlimited, and to acquaint 
them that there was an heir in the eſtate by 
the ordination of nature, who had a right not 
to be neglected. By the Lex Furia it was en- 
acted, that no deviſor ſhould bequeath away 
from his heir at Jaw fapra mille afſes, and a 
penalty lay upon the legatee for receiving it. 
The Lex Falcidia reſtrained the teſtator from 
bequeathing in legacies wltra-Dodrantem. There 
was alſo at Rome a proceſs of law to ſet aſide 
ſome unnatural and unreaſonable diſpoſition of 
teſtators. The indulgence of a will was not unli- 
mited, nor was a man permitted totally to neglect 
all natural ties ; for the Romans required not 
only ſome foundation for diſheriſon before they 
would ſuffer it to take place, but moreover 
would give the preference to a will defective 
in point of form, where the heir by blood was 
called to the ſucceſſion, over another more re- 

ular in form, and more recent in time, which 
tranſmitted the eſtate to a ſtranger, 

Beſides the heir of blood is the natural heir; 
for after men had agreed that eſtates, upon the 
death of the poſſeſſor, ſhould not return to the 
common ſtock, there was a neceſſity that they 
ſhould deſcend in ſome order and method, and 
that that order and method ſhould be perpetual, 
and what that order was could not ard to 
diſcover ; for Providence has implanted a ten- 
derneſs in every man's conſtitution which teaches 
him, that thoſe to whom he gave birth have a 
far tide to his means of ſupport, Nor _ 

5 


* 
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this affection ſtop with thoſe to whom we gave 
birth, but extends itſelf further, and takes in 
thoſe who are allied to us by affinity, though 
at a greater diſtance; and it was the impulſe 
of the heart toward thoſe of our own family, 
which mankind took for their guide when 
they laid down the laws of ſucceſſion; and this 
not only before teſtaments were in uſe, but 
alſo when they were denied, as they were not 
allowed in all cafes. So that the one is neceſ- 
fary and an order of Providence, the other only 
an act of human indulgence, not allowed in 
all caſes or all countries ; wherever then there 
is no laſt will or teſtament, or where that ſhall 
have no legal effect, the law has recourſe to 
the ordinary courſe of nature, and the next of 
kin ſucceeds of courſe e. \ 
Whether the right or permiſſion of making 
wills among the Romans was antecedent to the 
Twelve Tables is a matter of great diſpute : 
certain 


e The antients alſo ſaw the right of ſucceſſion in the 
light I am endeavouring to recommend. The goods of a 
man were conſidered by Plato, not as his own, but of the 
family he belonged to; and till the time of Solon nobody 
at Athens was empowered to make a will or diſpoſe of his 
goods at pleaſure, as we learn from the following -paſſage 

in Plato. TATLox. | | 

„ Higgtaw concerning wills took place, for before that 
* time they were not allowed of, but the goods and the 
* houſe of the deceaſed neceſſarily continued in the family ; 
* but he permitted thoſe who had no children of their own 
* to give their property to whom they pleaſed, preferring 
* friendſhip to family, and favour to relationſhip,” | 

| R 4 And 
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certain it is that mention is made of wills, be. 
fore the time of the Decemviti, if that period 
of the Roman hiſtory is to be depended upon; 
but whenever this indulgence or privilege was 
granted them, it was accepted with an upcom- 
mon ſatisfaction. It was agreeable to their no- 
tions of a domeſtic empire, which made every 
father a little ſovereign, and his family almoſt a 
diſtinct juriſdiction, His right therefore of dif- 
poſing, though in ſome reſpects confined, had 
a freer ſcope than was allowed it in other con- 
ſtitutions, both before and after; and the rules 
of teſtamentary ſucceſſion are not only more 
widely extended, but more wifely conſidered in 
the books of Roman law than in the ſyſtem of 
any other people beſides. And it is this that 
has betrayed ſome lawyers into ſuppoſing that 
teſtamentary right was prior to the right of 
blood. 

Teſlamentum (or laſt will) is thus defined by. 
Modeſtinus ; Voluntatis noſtræ juſto ſententia de 
co, quod quis poſt mortem ſuam fiert velit. 

A careful ſurvey of this definition will ſup- 
ply us with all the knowledge requiſite con- 
cerning the 7. ganas -faflio. The genus is 


And has Demoſthenes ; © When Solon made it lawful 
for thoſe who had no children to give their effects to 
te whom they pleaſed, he did not intend to ive the 
relations of their family right, but that they ſhould be 
„ conſidered as a reward which men ſhonld endeavour to 
** attain by vying with each other in acts of humanity and 
" „ a 


Sententia ; 
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Sententia ; by this we are to underſtand that a 
laſt will and teſtament is not and cannot be un- 
derſtood of every abortive wiſh or imperfect 
thought, but that it is a ſerious and deliberate 
act, partaking ſomewhat of that judicial pro- 
ceeding from whence the metaphor is borrow- 
ed. A decree or determination built upon 
reaſon, judgment, and examination, which is 
to operate as a law with thoſe who are con- 
cerned and act under it; and to carry on the 
alluſion this ſentence is not definitive till the 
death of the teſtator; for till then it is revo- 
cable at his pleaſure (as the terms Sententia vo- 
luntatis import). If reaſon and judgment have 
ſo great a ſhare in this act, it will follow of 
neceſſity, that children, ideots, lunatics are 
juſtly excluded by general conſent; that the 
profeſſion of this power and judgment fre- 
quently makes a ſolemn part f of the contents 
at ſetting off; that the want of it is a very fre- 
quent plea in courts of judicature to inyalidate 
the force and efficacy of ſuch deſignations. 
And, laſtly, that it is very agreeable to reaſon 
and good policy to fix fome one period of life 
which ſhall determine what is meant by mi- 
nority, or incapacity in judgment, as in this 


f Namely, Being of ſound mind and 'memory ;” but 

I do not apprehend that this makes a neceſſary part; fo 
that the will would not be valid if it were to be omitted, 
any mote than that other form which we have already con- 
ſidered (In the name of God, Amen) would in this or any 
other formal deed. Vid. page 11. a 
ä We kingdom 
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kingdom no deviſe of lands is good till one- 
and-twenty, 

It is faid to be Voluntatis noſtre, by which 
we are to underſtand, that all fraud and vio- 
lence is to ſtand excluded by the very idea 
which we are taught to conceive of this act, 
and by the emphaſis of that term (WILL) which 
in our language ſtands to denote the whole 
proceſs and operation. It is hence, that in the 
Roman law no Filius familias, of what age ſo- 
ever, was capable of making a will, excepting 
only of his Peculium, Ne quidem permittente pa- 
tre, for he who was In manu & poteſtate alterius, 
was ſuppoſed to have no will of his own, and 
the ſon, in this reſpect, did not differ from a 
ſlave, It is upon this footing alſo that with 
that people a will made in captivity was not 
valid : the will of -ſuch captive moreover was 
not good if he ſhould afterwards regain his li- 
berty; but a will made before, and the te- 
ſtator dying in his captivity, ſhall be good, be- 
cauſe, by a fiction of the Cornelian law, the 
heir was in poſſeſſion before the death of the 
teſtator. This diſability does not attend the 
captivity by pirates, becauſe that was not a juſt 
captivity, nor did it affect their liberty. This 
conſideration, moreover, involved all ſuch as 
might have a will of their own, hut could not 
expreſs it: and what was very reaſonable, ex- 
tended to thoſe wills which depended on the 
will of other people, becauſe it is expreſs in the 
definition, Sententia voluntatis neſtre. It is 
5 hence 
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hence that the will or meaning of the teſtator 
has been called by ſome the ſovereign of the 
teſtament, and in all dubious caſes has been 
ever looked upon as the guide and rule of in- 
terpretation. It follows in the definition, that 
it ſhall be Juſta voluntatis ſententia, which 
doubtleſs means a will drawn up, atteſted, 
declared, and executed with all the ſolem- 
nities and obſervations, with all the rules and 
formalities which were expected by law. For 
that is the true and adequate notion of Juſtum, 
namely, Id quod jure fit, vel ſecundum juris re- 
quiſita; for to the validity of a will it is not 
only neceſſary that the teſtator ſliould be a 
tſon capable of making it, but moreover that 
all the forms of law ſhould be duly and faith- 
fully complied with. And becauſe by law, or 
, the Romans always meant their own, 
therefore the wills of aliens, and all other peo- 
le than Roman citizens, were excluded the 
conſideration of this definition; and this extend- 
ed ſo far, that the teſtator, witneſſes, and heir 
were all required to be Romans. One great 
ſolemnity required to the execution of a juſt 
will with the Romans was the atteſtation of it; 
and indeed the number of ſubſcribing wit- 
neſſes g, their condition, and other circum- 
ſtances were in this conſtitution extremely bur- 
thenſome. The appointment of an Heres, or 


8 Theſe were not to be leſs than ſeven witneſſes. The 
wiſdom of our eſtabliſhment has very diſcreetly reduced the 
number to two for the deviſes of perſonal eſtates, and three 
far thoſe of land. TavLoR, 

: executor, 
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executor, was alſo eſſential; a form ſo necef. 
fary, that practice at leaſt, if not law, required 
that as the principal ingredient. This was the 
ſpirit that was to give life and motion to the 
whole, and therefore ſtood at the. beginning, 
conformable to this rule in the Digeſt ; + Who- 
e ever makes a will ought in general to begin 
te it with the appointment of an Heres, or 
« executor.” | | 

The definition ends with Poſt mortem fieri 
velit; upon which it may be noted, that when 
a will is called Supreme voluntas, ultimum judi- 
cium, it is not to be underſtood fo much in re- 
gard to the laſt will among ſeveral, as becauſe 
it begins to operate In ipſo articulo mortis, and 
has no efficacy whatever before that time. Now 
this conſideration, which ſuppoſes it to be the 
ſentiments of a dying man, has a further uſe, 
and that is this; it is imagined to take place 
at that particular period (at what time ſoever 
it was made or executed) becauſe the law ran, 
that if a man had a right to make a will, and 
accordingly did ſo, but afterwards forfeited that 
right by a capital conviction, his former will 
{hall not take place b. 

The uſual terms of legacies were Do, Lego. 
Now this, as it implied a favour or emolument, 
was ſomewhat different from the circumſtance 
under which the Heres te/{amentt appeared, who 
might ſometimes ſuceed into a burthenſome, 
and not neceſſarily and altogether a lucrative 


The law js the ſame in England, ; 
fl vnction 
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function. As it was directed to the legatee, 
Titio do, lego, and not to the executor, it dif- 
fered from a truſt or Fidei commiſſum, which 
was ſomething incumbent upon the executor 
to perform, ſome commiſſion which he was 
bound to execute, whereas this was entirely an 
emolument which the other was intitled to re- 
ceive. Though a legacy was intitled Donatto, 
it was not properly ſo, but Quedam donatio; for 
a gift, properly ſo called, neceſſarily takes place 
during the life of the donor i, but a legacy 
could not take place tilt his death, except only 
the Donatio mortis cauſa, which is thus defined, 
« A Donatio mortis cauſa is then ſaid to be 
« made, when a man ſo gives as to demonſtrate 
« he had rather poſſeſs the thing himſelf than 
« that the donee ſhould poſſeſs it, and yet at 
« the ſame time evinces that he is more willing 
« the donee ſhould ,poſſeſs it than his own 
« het, I. 2. 7. 1k. 

The 


ce Donations made without any thought or apprehen- 
« ſions of death, admit of no compariſon with legacies ; 
« for when once they are perfected they cannot after- 
« wards be revoked without cauſe, and donations are then 
t eſteemed perfect, when the donor hath declared and 
e .manifeſted his will either in writing or otherwiſe,” 
I. 2. J. 2, 


| & This mode of gift is of great antiquity. 
We know not yet the full event of all, 
Stabb'd. in his palace if your prince muſt fall; 
Us and our houſe if treaſon mult o'erthrow, 


Better a friend poſſeſs then than a foe. 
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The ſucceſſion into the eſtates of inteſtates is 
one of the moſt uncertain points of law ;. firſt 
becauſe there are not found perhaps two na- 
tions upon earth that have fixed upon the ſame 
method of conveyance ; and ſecondly, becauſe 
there is ſcarce one but what has at ſome time 
or other differed even from itſelf, The ſtream 
of nature conducts us firſt to view ſucceſſion in 
the order of deſcendants. This is the natural 
courſe and the general direction of Providence 
and ſome have thought that natural law in- 
tereſts itſelf no farther- than in the ſucceſſion 
of thoſe who claim from us, and that aſcend- 
ants and collaterals are called in by civil law; 
others would extend the inflaence of natural 
law even to theſe. The great rule of ſucceſ- 
ſion among the Romans, in the ſucceſſion of 
deſcendants, is comprized in the following re- 
gulations ; that deſcendants, while they laſt, ex- 
clude all other relations whatſoever ; that there 
is no reſpect had to primogeniture ; and no 
preference in regard to ſex; that there is no 


If death to thoſe and vengeance heaven decree, 
Riches are welcome then, not elſe, to me: 

Till then retain the gifts. 

5 Hou. Od. PoPE's Tranſlation, 


« Xenophon left a ſum of money with Megabuzus who 
had the charge of Diana's temple, for he thought he 
* was going upon a dangerous expedition with Ageſilaus 
*in Coronea, directing, that if he returned in fafety it 
, ſhould be given back to him, but if not, that it ſhould be 
c conſecrated*to the goddeſs.” 

b bere is alſo mentiou of a female ſlave being given in the 
fame manner iu Euripides. TAYLOR, 
excluſion 
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excluſion of any ever ſo remote degree; and 
laſtly, that the eſtate of the inteſtate makes ſo 
many general ſhares as there are diſtinct heads 
in his immediate deſcendants. 

For as this downward direction was the pri- 
mary and principal xzecommendation of natural 
law, it followed that inheritances could never 
revert back to the aſcendants, nor be turned 
aſide to collaterals, as long as any were to be 
found in the deſcendant line; for the principle 
upon which this ſucceſſion reſts is the right of 
repreſentation, which cannot reaſonably be ex- 
tended to any other perſons than thoſe to whom 
we give exiſtence, 

The diſregard of ſex and primogeniture can- 
not be well illuſtrated, as they were arbitrary 
rules in which the Romans differed from moſt 
other nations. 

But the two next rules ſeem founded in na- 
tural equity; for when the father or grand- 
father is dead, the child-or children, grand- 
child or grandchildren, ſeem to have a rzzht to 
ſtand in his place, and to ſucceed to his ſhare; 
but if there are ever ſo many of them they are to 
have only their father's and grandfather's ſhare 
amongſt them all; and this is meant, when it is 
ſaid, that the eſtate of the inteſtate is to be divid- 
ed into as many general ſhares as there are im- 
mediate deſcendants ; but that if an immediate 
deſcendant is dead and has left heirs, his ſhare 
is to be ſubdivided according to this ſcheme : 

A. 
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The eſtate of Sempronig” A. will be divided 
into two equal parts, and L. and C. will each 
be heirs ex Semiſſe. But ſuppoſe that C. dies 
before his father, then ſhall B. ſtill be heir ex 
Semiſſe, and D. and E. ex Quadrante each; or 
put this caſe: 


That C. and D. ſhould both be gone, then 
will B. as before, be heir ex Semiſſe, E. ex 
Quadrante, and F. G. and H. will ſucceed each 
of them ex Uncia; or put the caſe that G. is 
dead, or without iſſue alſo, and then F. G. and 
H. will each of them be heirs ex Sextante. 

The ſucceſſion of aſcendants is either when 
there are no collaterals beſides, or there are; if 
there are no collaterals, the ſucceſſion reverts 
back to the father and mother, or to either. of 
them ſurviving, to the excluſion of every: body 
above; for it muſt be obſerved, that here is no 


Jus 
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us repreſentationis which I obſerved followed 
the order of blood, and is conſtantly imagined 
downward ; therefore here every nearer degree 
excludes the remoter, and even the mother 
ſhall exclude the grandfather. 

But if we ſuppoſe collaterals to be left along 
with deſcendants, the ſucceſſion ſhall be di- 
vided. And put the caſe, that there is left a 
father and mother, a brother and ſiſter, all the 
four ſhall ſucceed in equal portions ; however 
ſome caution is neceflary to be obſerved, and 
theſe rules following are not to be forgotten. 

Firſt, Collaterals never can, exclude aſcend- 
ants, even in the remoteſt degree; for the 
preference is with the aſcendants, and colla- 
terals can only ſhare, not exclude. 

Secondly, The collaterals that ſhare with 
aſcendants muſt be brothers or brothers chil- 
dren at fartheſt ; for as the preference is pro- 
perly with the aſcendants, brothers were not 
called in till late in law, v/z. by the 118th 
Novel, and brothers children {till later by the 
127th. | 

Thirdly, The ſucceſſion of aſcendants alone, 
and of brothers and fiſters of the whole blood 
(for the half blood is excluded) is in Capita, that 
is, they ſhare alike; but the ſucceſſion of bro- 
thers and fiſters children ſhare by repreſenta- 
tion, as the grandchildren take their father's 
ſhare ; and be they ever ſo many have no more 
than their uncle, or each of their uncles. when 
there is more than one; has for his, 

8 The 
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The laſt conſideration * regards collaterals ; 
and here we may ſuppoſe that none is left ei- 
ther in the aſcending or deſcending line what- 
ever, and theſe may be either, 

1. Erothers and ſiſters alone. 

2. Brothers and ſiſters, together with bro- 
thers and ſiſters children, 

3. Brothers and ſiſters children alone. 


1. Brothers and fiſters alone of the whole 
blood ſucceed in . to the excluſion of the 
half blood, * 

2. Brothers and Aden 8 concurring 
with brothers and fiſters, ſucceed in Stirpes; 
that is, have their parents ſhare among them all. 
| . Nephews alone ſucceed in Capita, not in 
Stirpes, for they ſucceed now in their own 

right, and not by repreſentation. 

The half blood ſucceeds for want of the 
whole blood regularly and uniformly, in the 
manner of the whole blood; and becauſe 
the half blood is called into the ſucceſſion in 
failure of the whole, it will follow that a ne- 
phew of the half blood ſhould exclude an uncle 
of the whole, becauſe the uncle's right only 
commences when repreſentation ceaſes. 

In a N ee of half blood when bro- 
thers, &c, by the father's fide ſucceed along 
with EY by the mother's ſide, the rule of 
law is, that they ſucceed ſeparately into the 
goods of the ſeparate ſides, and into the com- 


mon goods in common, 


If 


\ 
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If none of theſe are given, then the next re- 
lation indifferently ſucceeds in order of proxi- 
mity, for the right of repreſentation is ſpecific, 
not general; it is extended to brother's chil- 
dren, but goes no further. Thus the uncle 
of the inteſtate would be excluded by the ne- 
phew, becauſe the nephew, by this right of 
repreſentation, is as it were in the entail, but 
the uncle of the ihteſtate would not be exclud- 
ed by a fon of that nephew, for the right of 
repreſentation being now ſtopt, the uncle is 
nearer in degree than the brother's grandſon, 
If there be two next kindred in equal degree, 
they are equally intitled to the ſucceſſion, whe- 
ther on the father's ſide or the mother's, an 
ſucceed in Capita. | 
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c OM M E R C E 


DISCOURAGED BY THE ROMANS 


As a Thing prejudicial to the State:. 


repair or rebuild a houſe in the city of 
Rome, had, without any farther agree- 
ment, a tacit pledge or mortgage Þ of ſuch a houſe, 
fo as to be preferred before other creditors. And 
this is ſaid to be enafted for the public utility, 
that the aſpect of the city might not be deformed 
by ruins. For the Romans with incredible pains 
end care promoted the ſplendor, ornament, and 
magnificence of their city e. 


7 the Roman law, whoever lent money to 


* Dr. Taylor informs us that this treatiſe on the Roman 
commerce (which I have printed in Italics) was wrote by a 
learned friend of his. 

d Jus tacite Hypot hecæ. 

By a law of Veſpaſian mentioned by Suetonius, it was 
lawful for any one to build up all empty ſhells of houſes, 
and enjoy them as their own, if the owners of them left 
them unfiniſhed, The Au rRHox. 
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Ven interpreters of the civil law are of opi- 
nion, that the ſame law obtained in favour of 

commerce, and that ſhips built or refitted with 
money lent were tacitly pledged or mortgaged to 
the lender; but I believe the contrary may be 
proved true, and beg leave to obſerve, that ſuch 
a law would moſt certainly be prejudicial to na- 
vigation, as ſhips might be detained by creditors 
and commerce hindered, The emperor Conſtan- 
tine forbids the detaining or damaging of ſhips ſo 
as to prevent or retard their voyage, on any pre- 
Fence whatſoever ; and it was wiſely provided by 
the laws of Athens, that all law-ſuits relating to 
commerce ſhould be carried on in thoſe fix months 
only, in which ſhips were not uſed to put to ſea, 
that fo they might not loſe their voyage by the im- 
pediment of law proceſſes. Huſbandry tools and 
inſtruments likewiſe were forbidden to be pledged, 
and whoſoever detained them on any pretence was 
fined fourfold the value of them, leſt by fuch de- 
tention the lands ſhould lie uncultivated. 

Ir is moſt certain that the Romans did not take 
ſuch care of their ſhips as they did of their houſes, 
ſince they appointed particular officers called A- 
diles, whoſe buſineſs it was to ſee that the build- 
ings of the city were kept in good repair; but ue 
do not find that' they appointed any magiſtrate 
whoſe particular buſineſs it was to inſpect the af 
fairs of navigation, Net one law was made in 

aveur of commerce in the times of the common- 
wealth; on the contrary, it was greatly diſcou- 


raged as introduclory f riches and luxury, which 
| were 
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were efleemed to fuit ill with the ſeverity of their 
manners. + 

Livy and Cicero informs us, that in the year 
of Rome 335 à law was made that no ſenator, or 
the father of a ſenator, ſhould have any ſhip above 
zoo ampboræ d, and all gain was held ſcanda- 
ous in @ ſenator. This law was confirmed by 
Julius Ceſar when be was dictator. The The- 
bans alſo made a law, that no perſon ſhould be 
capable of any office in the late unleſs he had de- 
ſifted for the fpace of ten years from all trade, 
The Romans ent ſtill farther when they abſo- 
lutely forbid all merchandizing to their nobility 
and others were prohibited from trading beyond 
Niſibis, Callinicus, and Artaxata, and confiſ- 
cation of goods and perpetual exile was the pu- 
niſhment of the offenders. The reaſon for which 
was that they eſteemed commerce as prejudicial 
ro their flate ; for though, as Plutarch ſays, it 
gains the friendſhip of princes, increaſes the 

lic cuſtoms and the revenues of the ſtate, and 
though hence proceed plenty, and affluence of riches, 
and the multitude of a people to the ſlate, yet the 
Romans took other means to procure theſe great 
ends. They, by humanity, terror, triumphs, tri- 
butes, and taxes impoſed on the conquered coun- 
tries, increaſed the riches of their city. They 
drew all nations to Rome by the ſplendor of their 
buildings and the magnificence of their public ſpec- 
tacles, and the freedom of the city which they 


d A ſhip of that ſize was held ſufficient to carry all his 


own cora and fruit. The AurROR. 
S 4 granted 
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granted to ſtrangers, and ſuch was the vaſt con- 
courſe of people to Rome, that they ſent above one 
bundred and fixty colonies into Italy alone. 

The immenſe riches of the Romans is notorious. 
It was a well known ſaying of Craſſus, ** That 
« 20 man ought to be eſteemed rich that could not 
tt maintain an army out of bis own revenues.” 
But ſo far whs commerce from adding to their 
riches, that it greatly diminiſhed them. Pliny 
complains of the vaſt ſums which the Indies and 
Arabia took every year from the Roman empire. 
Beſides great ſums were ſent every year to the 
other provinces, from whence the Romans bad in 
exchange the moſt delicate things that could in any 
wiſe contribute to luxury; for all which they paid 
filver and gold, having nothing the p of 
their own country to exchange for merchandizes. 
Hence it was that the emperors forbid the people 
to ſend gold to the Barbarians, which law was 
in force in the time of Cicero e. The reaſon of 
this diſcouragement given to commerce was, that 
it carried away their money, and brought them 
nothing in return but luxury, the bane of virtue 
and deflruttion of an empire which ſeemed to be 


eternal. | 


IL may be oljected that there are many paſſages 
of the Roman law, and of the antient writers, 
which ſeem to contradict what is here advanced; 
we read in Suetonius, that the emperor granted 


e Exportari aurum non obortebe, cum ſaße antea ſenatus, 
tum me conſule, graviſſime judicavit. Pro L. Flacco. 


great 
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greet privileges and immunities to ſhip-builders 
and merchants, particularly, that if any trading 
ſhips were caſt away, or damaged by ſtorms, the 
fate ſhould bear the loſs, We alſo find in Tu- 
citus mention made of a conſtitution of Nero s, that 
the ſhips of merchants ſhould not be entered in the 
book of rates, nor any cuſtoms paid for them. 
Lampridius, in the hfe of Alexander Severus, tells 
us, that emperor granted to merchants divers im- 
munitzes. And Ulpian, ſpeaking of a certain 
privilege granted to merchants, gives this gene- 
ral reaſon, becauſe navigation is of the greateſt 

| ſervice to the ſtate. 

In anſwer to this I obſerve, that all theſe paſ- 
fages relate to corn merchants who imported pro- 
vans in their own ſhips for the uſe of the city. 

Claudius gave great and certain advantages fo 
merchants, for this reaſon, that once, in à time 
of great ſcarcity of proviſions, be was Apr i in the 
Forum by the populace, and fo diſagreeably enter- 
tained with jcandal and cruſts of bread, that he 
with great difficulty got out of tbeir clutches by a 
back door, and from that time he made it his 
great care and concern to get corn imported even 
in the winter. The ſame Claudius granted — 
freedom of the city to him that built a ſhip capa 
of holding 10,000 modii of bread corn, "0 ad 
applied it to that ſervice for fix years, as Ulpian 
informs us. | 

It is ſaid that Nero granted privileges and 
immunities to merchants and traders, but they 
were fuch as built ſhips for the importation of corn 

capable 
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capable of bolding 50,000 modi, ſo long as they 
were employed in that ſervice, or others in their 
room, ſuch perſons were exempted from public 
offices. It is certain that this privilege granted 
by Nero extended to none but the traders in corn, 
as appears from Tacitus. The occaſion of this 
conſtitution we learn from Suetonius, when he 
fays, that the populace were highly incenſed againſt 
that emperor, becauſe, in a time of great ſcarcity, 
a ſhip from Alexandria, inſtead of corn, was 
ſaid to have brought nothing but a cargo of duſt for 
court wreſtlers. 

The ſame may be ſaid of the immunities grant- 
ed by Alexander. They extended only to corn 
merchants, who were likewiſe a corporation which 
enjoyed many privileges and immunities, which 
to entitle themſelves to they were obliged either to 
navigate ſhips in perſon, or to employ the greateſt 

part of their ſubſtance in the corn trade. The 
ſame immunities were granted to the ſame ſort of 
people by the emperor Conſtantine. 

But it may be aſked why ſo many proviſions made 
and encouragements given for the importation of 
corn. It was becauſe the Roman territory did not 
produce ſufficient for the ſuſtenance of ſo great a 
number of inhabitants as it contained, for which 

reaſon it was imported from Sardima, Sicily, 
Africa, and Spain. At firſt the Æadiles diſtributed 
corn at a very lmw price, in proceſs of time gratis. 
Cledius was the author of a law for that purpoſe, 
nor was the expence of it ſmall. Plutarch tells us, 
that in Cato's time there was ſpent in that commo- 
40 
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dity 1250 talents. Julius Ceſar, after the con- 
queſt of Africa, imported 1,200,090 buſhels for 
the uſe of the people. A buſhel weighed ordi- 
narily about twenty-five pounds, P. Viftor re- 
lates, that Auguſtus imported yearly from Egypt 
20,000,000 Babel. Double the quantity was 
ſent from Africa, as Foſephus informs us. In 
the time of the emperor Juſtinian 8, ooo, ooo 
buſhels were carried from Egypt to Conftantt- 
nople. Of ſo great concern was the proviſion of 
bread corn, that Auguſtus, finding in the gra- 
naries but enough for three days, determined to 
ill himſelf by poiſon had not the corn fleets ar- 
rived from the provinces within that ſpace of 
fie, - 


Every branch of the Roman hiſtory and cha- 
rater juſtifies the truth of theſe obſervations. 
A people of ſoldiers, whoſe trade was their 
ſword, and whoſe ſword ſupplied all the ad- 
vantages of trade; who brought the treaſures 
of the world into their own exchequer, with- 
out exporting any thing but their own per- 
ſonal bravery ; who raiſed the public revenue, 
not by the culture of Italy, but by the tributes 
of the provinces; who had Rome for their 
manſion, and the world for their farm; a 
people, I fay, of this diſcipline and conititution 
could have no leiſure to ſet forwards the ar- 
ticle of merchandize, nor were they very likely 
to pay any regard to the character of its pro- 
feſſors. And we find juſt reaſon to make that 

concluſion, 
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concluſion, not only from the genius of the 
people themſelves, and the national charaQe- 
riſtic, but alſo from the frequent expreſſions 
which have eſcaped ſeveral of their writers ; 
and from that apprehenſion of the matter, 
which is to be gathered from ſome of their 
public conſtitutions. 

To the great article of field-ſervice tended 
the whole plan of their education, and every 
body knows, that no employment with theſe 
people was reputed honourable but the plow 
and the ſword; and here, as both Pliny and 
Columella inform us, an inrollment into any 
of the four city tribes was reckoned leſs ho- 
nourable: to loiter idly within the city walls 
did not at all ſuit with a Roman ſpirit. It was 
the original trait of the conſtitution, as we are 
aſſured by very good authority, and of the ap- 
pointment of the founder himſelf, that his 
ſubjects ſhould be brought up to theſe two pro- 
feſſions alone; and that the illiberal counter and 
ſhop-board, though ever ſo neceſſary, ſhould 
be aſſigned to aliens and ſlaves, becauſe he 
imagined that the domeſtic and ſedentary arts 
would tend to break the ſpirits and enervate 
the limbs of a people that he deſigned to make 
maſters of the world. And Dion. Halicar. 
adds, that for a long period the mereantile pro- 
feſſions were looked upon as unſuitable to the 
Roman character, and not a citizen as found 
to practiſe them. Every Roman, therefore, was 
a ſoldier by birth, and a gentleman yoluntzer 

| by 
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by nature, We have reaſon therefore to think 
it in a great meaſure true, throughout the whole 
period of the Roman hiſtory, what one of their 
writers has recorded of the firſt, vig. That to 
ſcale the breach and beat down the oppoſer in 
the ſight of the Roman army, was riches and 
honour and the only national nobility. I add, 
that their incorporation and polity, the art of 
their civil government, was of a military na- 
ture, If my reader will turn back to that di- 
ſtribution which Servius made of his people, he 
will find it at firſt fight to carry the appearance 
rather of a muſter than a political ſettlement : 
and whoever purſues the detail of it in Dion. 
Halicar. in Livy and others, when he ſees the 
diſtinction into horſe and foot, into regiments: 
and brigades, the proviſions for pioneers, and 
the neceſſary attendants on an army; when he 
finds that their Comitia were incampments, and 
their Luſtra reviews, he can ſcarcely be of an- 
other mind. When Aulus Gellius tells us f, 
that the Comitia Centuriata were held out of 
the city walls, becauſe this aſſembly was co- 
vered with the Roman army during their ſitting 
(and the troops of the republic were never to 
be drawn up in the city) is it not a fairer and 
more probable ſuppoſition that this aſſembly 
itſelf was military? A very valuable writer 
among them, when he compares the number 
of inhabita. ats, between the time that Romulus 


\ Gel, 15. 27, 1 
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laid the foundation of the empire, and that 
when he was taken from it, at the former pe- 
riod reckons 3000 foot and 300 horſe, and at 
the latter 46, ooo of the one, and 1000 of the 
other. Why this preciſe way of conſidering 
them, unleſs he conceived them as they real! 
were, a nation and a people of ſoldiers? It is 
alſo proper to obſerve, that for a long time the 
Civil and the military officer was the ſame: the 
ſame perſon who diſtributed juſtice commanded 
their legions; till the increaſe of empire and 
the multiplicity of buſineſs occaſioned the diſ- 
union, and tied down the prætor to his juriſ- 
diction in court, who for ſome time had been 
their commander in the field. I obſerve, more- 
over, chat all delegations of power ran in the 
ſame channel: the man who held the ſecond 
place in the ſtate was conſtantly a field officer. 
Thus Romulus had his lieutenant or Tribunus 
Celerum, and upon the ſame plan the Dictator 
had his Magiſter Equitum. The conſuk and 
rætors, when they went into the provinces, 
bad their Legatus, and the emperors their Præ- 
feftus Pretorio. It was the natural conſequence 
of all this, that no man could be greatly va- 
lued at Rome who was not of the profeſſion of 
his country, It is obſervable, that every ſo- 
ciety of men is apt to value mankind by their 
own manufacture, and to judge by the ſtaple. 
When J call a man upon Change a good man, 
there is a locality in the expreſſion, which will 
have another meaning at a diſtance from orc 
a On. 
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don. Men of letters would ſometimes appear 
with much greater advantage if they were better 
acquainted with our rural diverſions than many 
of them are. Shift again the ſcene to colleges 
and feats of learning, there honours are ex- 
tended, and diſtinction is paid to eminence of 
another complection. Thus it ſtood doubtleſs 
at Rome between the ſoldier and the merchant. 
The Romans were indeed adventurers, but of 
another ſort: their gain was glory, and tradeſ- 
men were little better than ſuttlers. For it is 
but a cold compliment that Tully pays to 
commerce, when he ſays, that it is impoſſible 
for the counting-houſe to admit of any thing 
ingenuous : that trade, when confined to a nar- 


row circle, was ſordid and illiberal, and the 


molt extenſive Non admodum vituperanda, Co- 
lumella, in his preface, ſpeaks of navigation like 
a true Romans. And accordingly we find, 
that mechanics of a low employment were in- 
capable of ſucceeding into any dignity of the 
ſtate. This was a conſtitution of the emperor 
Conſtantine, and though the expreſſions ſuf- 
ficiently limit his meaning to the lower occu- 

pations, 


s „Or toſuch as hate war, can the hazard, uncertainty, 
* and danger of the ſea and of trade be more deſirable ? 
* That man, a terreſtrial animal, breaking through the 
„ boundary and law of nature, and expoſing himſelf to the 
* rage of the winds and the ſea, ſhould dare to commit 
himſelf to the waves, and, after the manner of the fowls 
* of the air, always a ſtranger upon a far diſtant and fo- 
« reign ſhore, wander over the unknown world.” und 


again; 
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pations, Ultimis negotiatoribus, abjettis officiis, 
deformibus miniſteriis, omni offictorum face. Yet 
ſuch a ſpirit of law is not very favourable to in- 
duſtry and the purpoſes of commerce in ge- 
neral. And it muſt not be forgotten, that the 
incapacity in this reſcript was more extenſive 
than may at firſt fight be concluded; for in 
his recital we find the word Stationariis. Now 
the Stationes and the Taberne will comprehend 
all that kept open ſhops. And I am apt to 
believe when Tully, juſt now cited, diſtinguiſh- 
ed his dealers into two ſorts, and held the one 
to be extremely diſreputable, the other con- 
temptible enough, he had an eye to the retail 
trade and the wholeſale. And we may remark 
moreover, that in a conſtitution of the em- 
peror laſt cited, when he declares what ſhould 
be diſparagement of marriage in the perſons of 
ſenators, we find all contracts forbid with Ta- 
bernie, Tabermarum filie, & que mercimoniis 
publice preficerunt. Which expreſſions no one 
will diſpute to comprehend all ſuch as dealt in 
the retail trade, let their credit, their ſubſtance, + 
their manufacture be. of what conſideration it 
wall. 


again; Therefore things are now come to ſuch a paſs, 
** that in this Latium and country where Saturn lived, 
„here the gods taught their own children the art of cul- 
« tivating the ground, even there we let by public auction 
« the importation of corn from our provinces beyond ſea, 
« that we may not be expoſed to a famine; and we lay in 
* our ſtores of fruits and wines from the Cyclad iſlands, 
aid from the regions of Botica and Gaul.“ 

80 Nay, 
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Nay, farther, the artificer and the menial at- 
tendants upon the camp were excluded even the 
ſervice : and the diſtinction between the Pagani 
and Milites was raiſed ſo high, that no body in 
trade was allowed the privilege of wearing a. 
ſword, unleſs upon a journey, and even then 
with proper abatements and reſtrictions. And, 
on the other hand, the ſoldier was denied the 
uſe of every profeſſion but his own, But this 
reſtraint does not ſeem to extend to veterans, nor 
was it reaſonable it ſhould. | 

We find that many of the antients had but 
a very mean opinion of the arts which were 
vulgar and mechanical, as is plain from Xeno- 
phon, Plato, Ariſtotle, and Philoſtratus in his 
life of Apollonius ; ſo that we have little rea- 
ſon to wonder at this ſpirit of the Romans, or 
to be aſtoniſhed in a military country to hear 
any one of them expreſs himſelf in theſe words, 
Qucſtus omnis indecorus patribus viſus eſt. But it N 
was not the national genius of this people alone bj 
turned aſide their attention from trade. The " 
terms of defiance in which they lived in con- bi 
ſequence of it with all mankind would have | i 

| 
| 
| 


22 all the good effects of commerce, (i 
had their martial ſpirit given them leave to pur- Fi 
ſue it. That mutual ſpirit of increafing their 2 


empire which kept their levies on foot, and | 
their ſwords in their hands, for a ſucceſſion of | 
| 
' 
| 


centuries, was fatal to factories and correſpond- 
ence. The world was in arms, and inſurances 
and underwriting were but a dead letter. 


0 lf 
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If theſe conſiderations alone were not ſuffi- 
cient, which yet I think they are, to account 
for this great feature in the character of the 
Roman people, I might add, that the ex- 
treme parſimony of the firſt ages (which was 
of a longer continuance there than in any na- 
tion beſides) did not tempt or lead them to the 
conſideration of exchange : and when they be- 
came more numerous and more luxurious, the 
ſucceſſes in their national attainment ſupplied 
the place of it. Bellum ſeipſum alit, was the 
ſaying of a very diſtinguiſhed ſtateſman; and 
this people, if any, were doubtleſs poſſeſſed of 
the ſecret how to fill the exchequer of their 
country, by thoſe very means which diſcompoſe 
the finances of other nations. The troops of the 
republic, both officers and private men, ſerved 
their country gratis for many years; and during 
that time, and after, they found their emolu- 
ment in ſome affignment of lands, and other 
perquiſites which aroſe from the reduction of 
the ſtates with one or- other of which they 
were perpetually engaged: To give a ſingle in- 
ſtance out of many; in the year 429, when the 
Romans accepted the ſubmiſſion of the Sam- 
nites, the conditions were, that the Samnites 
ſhould cloath the Roman army, and adyance a 
whole year's pay. Thus this capital of the 
world, by throwing the expence of the war 
upon the enemy, and by ſharing with the le- 
gionary ſoldier in his military dividend, and 


without any viſible trade 'whatſoever, without 
any 
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any kind of manufacture or exportation, ſaw 


the treaſures of the world come into her ports 


as ſhe called for them, or had occaſion to make 
uſe of them. 

It is no wonder therefore, that in all the 
magnificence of Rome, and the ſplendor of 
ſome unneceſſary buildings, we meet with no- 
thing like a burſe, or public exchange, for the 
reſort of merchants and the circulation of com- 
merce. And upon this principle it is, that all 
the terms of her traffic amount to no more 
than the articles of farming and exciſing. 

It is not to be underſtood by this, as if they 
never put to ſea, and neglected all intercourſe 
with their neighbours ; the contrary is true in 
many inſtances; and I come now to give ſome 
account of their navigation. 

They began with Sicily. When Demoſthenes 
ſaid of Athens, © there is no country in the world 
te that imports ſo much corn as they did,” he 
had no idea of the people I am concerned with; 
to whom it might be applied with much greater 
ww pony The attention therefore which they 

ad to Sicily, their intereſt in ſecuring the te- 
nure of it, both from the commodiouſnels of 
its ſituation and the growth of the foil, made 
a very conſiderable part of their hiſtory. It 
was the firſt place where the Romans ſet foot- 
ing out of Italy. It was the firſt ſtate which 
was reduced to the form of a province, and it 
was ſo attached to the Roman intereſt, that 


T 2 whatever 
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whatever grew in it might be eſteemed as fo 
much ready money at Rome. 
But their dealings were not confined to Si- 
cily alone; for ſo far back as A. U. C. 244, the 
very #ra of the commonwealth, we find them 
carrying on a kind of illicit trade upon the coaſts 
of Africa. In that year Polibius mentions a 
treaty between this little republic and thoſe who 
were deſtined to rival them, and to ſubmit to 
them hereafter, the Carthaginians: In this 
treaty, and ſome renewals of it afterwards, it is 
pleaſant to obſerve the future maſters of the 
world ſtipulating, like very ſmall merchants, to 
keep withia proper bounds at ſea; to confine 
their buccaniering, for it was no better (the 
term is AniZzolz:) within a particular point, and 
never to double a certain cape that lay off Car- 
thage, unleſs they were compelled by ſtreſs of 
weather. Theſe conditions, on the fide of the 
Carthaginians, ſhew a great power at that time 
of day, or a great ſpirit that could in a great 
mealure give laws to trade. And on the fide 
of the Romans it ſpeaks little of a maritime 
power to ſubmit to terms which muſt be of 
the hardeſt digeſtion to any people that turned 
their thoughts, with the ſmalleſt degree of 
attention, to the conſideration of commerce and 
navigation. 
For I cannot but obſerve, that the united 
ſtate of Greece, even in the very zenith of their 
power, did no more ; when by a treaty that is 
to be ſeen in Diodorus Siculus, On. 
| an 
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and Lycurgus, they cramped the Perſian in his 


marine, and obliged him to navigate his ſhips . 


of war within what we ſhould now call a cer- 
tain point of the compaſs only. 

But it is plain what condition the Roman 
fleet was in, from theſe reflections following; 
when they made their deſcent upon Sicily, the 
troops were put on board ſome tranſports which 
they borrowed of their neighbours: and in a 
treaty which they made with the people of 
Carthage a few years before the breaking out 
of the Punic war, the Carthaginians articled to 
ſerve the Romans with merchant-men for their 
trade, and ſuch ſhips of force as they might oc- 
caſionally want; this demonſtrates that they 
had ſome feeling for commerce, but had no 
ſtrength of their own that was conſiderable ta 
ſupport it, ; 

Indeed, in the year 445, they ſeemed to turn 
their thoughts that way, and created a ſea of- 
ficer with ſome juriſdiction ; and I have an- 
other argument to raiſe from thence, for he 
was not a perpetual or a ſtanding magiſtrate, 
but to be laid afide when he was not wanted, 
Their marine therefore could be in no great 
condition, | 

Polibius very juſtly obſerves, that they never 
made any figure by fea. Indeed they never 
engaged in a naval action before the year 493, 
or ſcarce knew the firſt principles of ſhip-build- 
ing. For ſome time after this, ſo far down as 


the year 563, when they were engaged with 
| y 


3 Antiochuè, 
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Antiochus, it was remarked of them, that they 


were very unſkilful in the art of Navigation. 


And when they arrived at their utmoſt perfec- 
tion, the general uſe they made of their fleet 
was to convey home the ſpoils of ruined pro- 
vinces, and bring to the Roman market the 
corn from the ſeveral granaries of Sicily, Africa, 
and AÆgypt. eee 

But the other parts of the world were differ- 
ently circumſtanced, and there was a different 
face of things both before that empire grew 
up, and after it fell to pieces. The ſtates of 
Europe which were formed upon its ruins dealt 
but little in the arts of that Leonine ſociety; 
there was a kind of equality thrown in to leaven 
that ſyſtem. This produced the good effects 
of independency to quicken their induſtry; and 
of friendly communion, which brought theit 
goods to market. So that what was the Epyoy h 
of the Romans, was the [lzpepyor i of all 
people beſides, Peace was their natural ſitua- 
tion, and war was only a meaſure taken up oc 
caſionally to protect their commerce, not to 
ſtifle it. But to look back and ſee how theſe 
peaceful arts ſtood in Greece particularly, we 
muſt turn our eyes from Sparta, a people of 
ſoldiers, that bred themſelves for the field, and 
might read their own features in their genuine 
offspring the Romans, who were derived from 


* Buſineſs. 
# Occaſional employment. 


thence, 
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thence, and through the whole ſtrain of their 
politics ſtuck; clote to Spartan principles, as 
well as preſerved the original plan of that con- 
ſtitution. But at Athens, on the contrary, 
manufacture of all ſorts. was ſo fet by, and 
emulation in the good and uſeful arts fo well 
ſupported, that there were public honours, rank, 
and precedence attending them that excelled 
in each. 

Their attention to maritime affairs in particu- 
lar, as they aimed at ſovereignty upon the ocean, 
muſt have contributed greatly to their ſkill in 
navigation, and we find all things that were re- 
lative to it put in a good poſture accordingly. 
The many laws which are left us of that people 
in regardi:to. imports and exports; .the ſundry 
immunities granted to merchants ; the conſti- 
tution of a particular juriſdiction for contracts 

at fea; the many actions brought in theſe 
— Ftill to be ſeen in ſoine private orations 
of Demoſthenes ; the care they had of their 
market, and the many officers concerned in 
that branch of juſtice; all theſe reflections, 
with many more that might be added, contri- 
bute to give us an advantageous notion of that 
trading people. 

It was puniſhable there by law to be of no 
profeſſion, at Sparta it was diſreputable to be 
of any; and I have often wondered to find, 
even in ſome writers of antiquity, the father's 
profeſſion objected to an Athenian, who made 
a figure in the republic, as a matter of reproach, 

T 4 when 
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when the laws of the country required it ; and 
the ſon himſelf, even in the height of his glory, 
was a member of one of the companies, and 
generally, without all doubt, of the ſame with 
hs father: what could move VINES Maxi- 
mus to write thus ? 

« Tt'was unknown, even at their own time, 
« who was the mother of Euripides, or the 
« father of Demoſthenes ; but writers in ge- 
tt ral agree, that the one was an herb-woman, 
* and the other a cutter.” When Theopompus, 
who was likely to be a much better judge, ſays, 
Demoſthenes's father was of a good. family, 

Ts guard, therefore, this part of the conſti- 
tution, there lay a very ſevere action againſt ſuch 
as ſhould reproach another with A. goods 
and keeping the market. 

The founder of Rome, as we have ſcen, aſſign- 
ed the mechanical and the ſedentary profeſſions 
to the alien and the ſlave, which very perſons 
in the Athenian polity were, by the ordinary 
courſe of law, excluded. The having nothing 
to do was here cognizable by the civil magi- 
ſtrate, and idleneſs was open to a public ac- 
tion, which any man might proſecute; and to 
ſhew the oppoſite genius of theſe two rival ci- 
ties, Sparta and Athens, let me add a little 
ſtory upon this very ſubject: Herondas, when 
at Athens, happening to hear of ſome one who 
had been convicted upon an action for idleneſs, 
begged to be ſhewn the perſon who was pu- 
niſhed for being a gentleman, - 


This 
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This laſt ſtroke of policy, with ſome others, 
was ſelected from Ægypt, according to the ac- 
counts of Herodotus and Diodorus Siculus; 
that was the corner of the world where com- 
merce began, and their neighbours the Phœ- 
nicians were not only the firſt that put to ſea, 
but were the firſt ſpreaders of arts, and, among 
the reſt, of letters, and were therefore but er- 
roneouſly held for the inventors. 


It may not be unſeaſonable in this place to 


add an obſervation which will account for the 
Latin language being entirely confined to Italy, 
while Greek was univerſally underſtood, 

The Romans, with all their extent of domi- 


nion, and all the zeal they ſhewed for their 


language, were very unſucceſsful on that head. 
The Greeks ſet out before them, and I might 
fay, ſurvived them; for we have now many 
authors in Greek who wrote with a conſide- 
. Table purity and elegance, even after the other 
language became in a manner barbarous. Tt 
is not directly within the compaſs of this re- 
flection, to add, that there is leſs diſſonance or 
diſagreement between the Greek of the firſt 
ages and the laſt, between the writers of the 
fourth century before the Chriſtian æra, and 
the fourth or fifth below it, than there is be- 
tween two Roman authors of the ſame century. 
The authors that Tully ſaw wrote Oſce k, and 
ſome who were near ſeeing him, wrote almoſt 


*The Oſci were a people of Italy who ſpoke corrupt 
Latin. Vid. A. Gellius, 17. 17. 
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Gothice : thoſe are not to be underſtood, and 
theſe but little to be admired. Polibius has left 
behind him this obſervation, That the ſcholars 
of his age could not, without the greateſt ſtretch 
of attention, and then but hardly, make out 
the meaning of a treaty drawn up by the Ro- 
mans not many ages before them. Quintilian 
acquaints us, that there were prieſts who did 
not underſtand their own ſervice. We are aſ- 
ſured by "Tully, that there were lawyers who 
lived almoſt up the middle period, between 
him and the Twelve Tables, who confeſſed 
they did net underſtand theſe tables. And to 
conclude with the: authority. of Feſtus, 

1 loqui a Lario dictum eft : que Iocutto 

.adeo oft werſa, ut dix ulla * gus maneat in 
notitia. 

But to what we ſhall attribute that wonder- 
ful ſtability of theivGretk language, and its 
great extent, was the more immediate ſub- 
ject I entered upon. Now though much may 
be owing to a fine temperature and a good 
conſtitution, to that happy. texture which pre- 
ſerves the vigour and burniſhes the complexion, 
that renders the ſpring of lite florid and 
blooming, and the winter of it “ froſty but 
kindly! (and ſurely no language can juſtify 
the proceſs of the metaphor ſo happily as the 
Greek) yet was this ſucceſs owing more to 
the commercial genius of the people who ſpoke 


1 Shakeſpeare, As you like it. 


it, 
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it, than any intrinſic. conſideration whatſoever 
of the language itſelf. The colonies and fac- 
tofies which they eſtabliſhed both eaſtward and 
weſtward engrafted their language upon the 
inhabitants of thoſe quarters antecedently to the 
Roman conqueſts, and then many reaſons con- 
curred why thoſe colonies ſhould keep up what 
they were now poſleſſed of. They found an 
uſe, nay a neceſſity perhaps, in being acquaint- 
ed with the tongue of their correſpondents ; 
and, on the contrary, there was a vaſſalage, or 
a badge of ſubjection, in taking up with that of 
the conqueror. Thus Hannibal wrote what 
he had occaſion to write in Greek: and in the 
very height of the Roman glory, Juba, one of 
his countrymen, is recorded, to have been a 
voluminous Greek writer, and by the cha- 
raCter that remains of him his Ioſs is very de- 
plorable. The author to whom I own myſelf 
indebted for this obſervation juſtifies the truth 
of it by an event which happened in the third 
general council at Epheſus, which plainly ſhew- 
ed the aſcendancy that the Greek language had 
over the Latin, when the legate of the biſhop 
of Rome, Celeſtine the Firſt, had read his let- 
ters ; letters which were written in the language 
of a country which had ſpread itſelf over the 
face of the earth, and was at that time the 
country of the world, it was moved by the ſy- 
nod to have them tranſlated into Greek, in or- 
der to be underſtood, 

Many 
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Many of the Romans themſelves, or at leaſt 
people connected with them, contributed to 
ſupport this univerſality of the Greek. The 
very hiſtory of Rome was indebted more to that 
language than its own, both during the re- 
public and after. By what we learn from 
Tully all the ages of Rome down to his time 
did not furniſh out one Latin hiſtorian ; and he 
himſelf kept up the faſhion. (whether Greek 
was the polite language or the learned) in writ- 
ing the hiſtory of his conſulate in that lan- 
guage : nay, further yet, it was held in a man- 
ner neceſſary; for I find a Roman hiſtorian a 
logizing at the beginning of his book, for his 
moderate {kill in Greek. The ſtory is a pretty 
one, and the rebuke that he met with from 
the ſurly Cato was extremely juſt. : 
& A, Albinus, who was conſul with L. Lu- 
c cullus, wrote the hiſtory of Rome in Greek, 
« at the beginning of which there is a paſſage 


« to this purpoſe: That no one ſhould be of- 


« fended with him if his work was deficient in 
« elegance of compoſition ; for I am, ſays he, 
« a Roman, born in Latium, and it is with the 
« utmoſt difficulty that we can uſe the Greek 
e language. He therefore aſks pardon, and 
« hopes to eſcape their cenſure for any faults he 


*« may have committed, When Cato read this, 


tt are not you Aulus, ſays he, a very egregious 
te trifler, to chuſe rather to aſk pardon for a 
te fault than not to commit it; for this is what 
* we uſually do when we have erred through 

d | « imprudence, 
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t imprudence, or have been compelled to do 
« wrong. But pray, continues he, who obliged 
« you to do what you mult aſk pardon for, 
tt even before you begin it m?“ Mg 

But Cato was an old Roman to perfection, 
and hated the people of Greece and their lan- 
guage beyond meaſure. There ran a prophe- 
tic ſaying of his, That Rome would be undone 
when they took to Greek learning. 

At the age of ſixty he was induced to look 
into it, but this was all he would allow ſhould 
be done; Quod bonum ſit illorum literas inſpi- 
cere non perdiſcere, vincam nequiſſimum & indo- 
cile genus illorum. X | 

Nothing was more common with the Ro- 
mans than to tranſlate and epitomize in Latin 
what theſe people wrote in Greek, The fa- 
ſhion ſhifted under Hadrian, and their lan- 
guage beginning to droop, their own authors 
were turned into Greek. Salluſt was tranſ- 
lated by Zenobius who lived under that em- 
peror ; and again, as it is ſaid, by Aſper the 
grammarian. And I would recommend to my 
reader this conſideration, whether he is certain 


= This ſtory is told, with ſome little variation, in Plu- 
tarch. There is indeed a miſnomer, for the copies of Plu- 
tarch call him Labienus inſtead of Albinus : but here the 
ſtory follows; When Poſthumius Labienus wrote his 
« hiſtory in Greek, and aſked pardon of his readers, Cato 
* told him, with a ſneer, that it ſhould readily be granted, 
„vas he obliged to write the decrees of the Amphictions.“ 
| | TAYLOR. 
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that all the Roman writers that the preſent age 
thinks itſelf poſſeſſed of are originals? And to 
aſk himſelf, if he does not recollect that there 
may be ſome, upon this ſuggeſtion, which look 
like tranſlations, and bad ones. 34 

I ſhall cloſe theſe reflexions with two or three 
notices of the great tenderneſs which the Ro- 
mans had for their language; how much the 
honour of the country ſeemed intereſted in it; 
and what head they made againſt thoſe who 
diſputed the paſs with it. 

It appears from Cicero that he ſuffered a re- 
primand for addreſſing the council of Syracuſe 
in Greek, and not in the language of his own 
country. There is a remarkable paſſage in 
Suetonius relating to Tiberius: Though he 
4 ſpoke Greek with great eaſe and fluency, yet 
« he did not chuſe to make uſe of it every 
« where. He particularly avoided it in the ſe- 
© nate; ſo far, that having occaſion to uſe the 
« word monoply, he firſt atked pardon for em- 
e ploying a foreign word: and when the word 
© EuCanua Was inſerted in a decree of the ſe- 
&© nate, he thought it ought to be changed for 
© one of our own language; or if that could 
© not be done, that the meaning of it ſhould 
© be conveyed by a whole ſentence that would 
© ſerve for that purpoſe. And when a ſoldier 
& was examined as an evidence in Greek, he 
t forbad him to anſwer except in Latin.” 

The emperor.Claudius, as we learn from the 
ſame author, not only ſtruck a man of great 

conſequence, 
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conſequence, and at the head of one of the 
Grecian provinces, off the liſt of juages, but 
deprived him of the freedom of the city, be- 
cauſe he did not-underſtand Latin ; and yet the 
| ſame emperor was ſo inconſiſtent with himſelf 

as to deal ſcraps of Homer from the bench, and 
would anſwer ambaſladors in a continued Greek 
oration, which was very blameable ; for it was 
entirely againſt the Roman manner, and the 
dignity of. that people, according to Valerius 
Maximus, to anſwer in Greek. We may learn 
© from hence how highly our antient magi- 
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ſtrates ſupported their own majeſty, and the 
majeſty of the Roman people, that amongſt 
other marks of dignity which they aſſumed, 
they uniformly perſevered in this with the 
utmoſt firmneſs, never to anſwer a Greek 
but in Latin: nay, they reſtrained them 
from that volubility of ſpeech for which they 
were ſo eminent, by obliging them to ſpeak 
by an interpreter, and this not only in Rome, 
but alſo in Greece and Aſia, that the vene- 
ration which was paid to the Roman lan- 
guage might extend to all nations. Not that 
they were deficient in learning, but becauſe 
they thought it proper, that the Pallium 
ſhould give way to the Toga in every thing ; 
holding it ſhameful, that the weight and 
authority of government ſhould ſubmit to the 
enchanting ſweetneſs of language.” 


And fo the law ſtood in judiciary proceed- 


ings, 


Let 
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Let the prætor iſſue his decrees in Latin,” 
which muſt regard the provinces. When the 
empire was ſettled in the Eaſt, the law grew 
into Greek inſenſibly, and a decree in Latin 
became an indulgence and a diſpenſation. But 
it muſt be obſerved, that the people of Rome 
were not always ſo attentive to the honour of 
their language: there was a time when their 
dependants were even obliged to petition for 
leave to uſe it, as we learn from Livy. *©* The 
« people of Cuma were this year permitted, on 
« their petition, to uſe the Latin language in 
cc common, and the auctioneers were allowed 
« to ſell their goods in it.” 


SENATUS 
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SENATUS CONSULTUM 
MARCIANU M, 


1 the year 1640 a copper plate, 
on which were the contents of this Se- 
natus Conſultum, was found in the kingdom of 
Naples. It was firſt publiſhed, not very cor- 
rectly, by Gronovius in his edition of Cicero in 
1692. He was followed by Fabretti in 1699. 
Hearne made uſe of theſe tranſcripts in his edi- 
tion of Livy 1708, as did Le Clerc, after him, in 
an edition he gave of the ſame author in 1710- 
In the year 1729 Corn. van Bynkerſhoek (who 
appears not to have been maſter of a correcter 
copy) publiſhed it afreſh with a juridical com- 
ment. In the ſame year Matthzus Ægyptius, 
a Neapolitan, gave it the public from the origi- 
nal, which is depoſited in the Imperial library 
at Vienna, with a very curious critical com- 
mentary, part of which was reprinted by Dra- 
kenborch in his edition of Livy, from whom I 
give it, tranſcribed in the popular method, and 
in a more modern orthography for the greater 
eaſe of my readets, 


0 [2] 
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m [9.] Marcius Lucii Filius, Spurias Poſtu- 
mius Lucii Filius, Conſules, Senatum conſuluerunt 
nonis Oftobris apud dem Bellonc. 

(Scribendo adfuerunt M. Claudius Marci Fi- 
lius, Lucius Valerius Publii Filius, Q. Minucius 
Caii Filius. 

DE BAGCCHANALIBUS. 


Qui fæderati effent, ita edicendum cenſuere. 
Ne quis eorum Bacchanal habuifſe velit x. Si 


qui eſſent qui ſibi dicerent neceſſe eſſe Bacchanal 
habere. Its uti ad Prætorem Urbanum Romanum 
venirent, deque iis rebus ubi eorum verba audita 
efſent, uti Senatus nofter decerneret : dum ne mi- 
nus ſenatoribus centum adeſſent, quum ea res con- 
fuleretur, _ 
gf Bacchas 


n ct At a meeting of the ſenate held by Q. Marcius the 

* fon of Lucius, and Spurius Poſtumius fon of Lucius, 

„ Conſuls, on the nones of October, in the temple of Bel- 
4% Jona. 8 

« Atteſted by M. Claudius the ſon of Marcus, Lucius 

« Valerius the ſon of Publius, Q. Minucius the fon of 

% Cajus, | : | 

Concerning the Bacchanal Chapels, 


e Tt was enacted, that notice ſhould be given to the al- 

&« lies and confederates of the Roman people, that none of 
* them ſhould have a Bacchanal chapel. But if any perſon 
&& pleaded a religious neceſſity for having one, that he ſhonld 
« go to Rome and apply to the city prætor; and that the 
« ſenate ſhould determine the matter, after having heard 
« what he had to alledge in his favour; provided there are 
&* not leſs than a hundred ſenators preſent when the buſi- 
* neſs comes on. | 


*Poſſibly wellet, TAYLOR, 


« Ie 


8. G. MARC IAN UM. 3oy 
Bacchas vir ne quis adiiſſe velit civis Romanut, 
ne ve nominis Latini, neue ſociorum qui 
niſi Pretorem Urbanum adi iſent, iſque de ſenatus 
ſententia, dum ne minus ſenatoribus centum adej= 
ſent, quum ea res conſuleretur, juſſiſſent cenſuere. 
Sacerdos ne quis vir eſſet, magiſter neque vir 
neque mulier quiſquam eſſet, ne ve pecuniam quiſ- 
quam eorum communem habuiſſe velit, neve ma- 
giſtratum, neue pro magiſtratu, neque birum 
neque mulierem quiſquam feciſſe velit, neve po- 
bac inter ſe conſpiraſſe, neve convouiſſe, neve con- 
ſpondiſſe, neque compromiſiſſe velit, neve quiſquam 
fidem inter ſe dediſſe velit. Sacra in occulto ne quiſe 
guam feciſſe velit, neve in publico, neve in private, 
reve extra urbem ſacra quiſquam feciſſe velit, niſi 
Prætorem 
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t Tt was enacted, that no Roman citizen, no member 
© of the Latin name, nor any other ally, ſhould reſort to 
& Bacchanal women, without applying to the city prætor 
for a licence, which he ſhall iſſue by authority of the 
* ſenate; provided there are not leſs than a hundred ſe- 
* nators preſent when the buſineſs comes on. 

It was enacted, that no man ſhould officiate as a prieſt 
* at theſe meetings, nor ſhould any man or woman what- 
& ſoever be preſident therein; nor ſhould any one of them 
© keep in their poſſeſſion a common ſtock of money; nor 
4 ſhould any man or woman procure themſelves to be 
made grand · maſter or vice-grand ; nor ſhould they, for 
© the time to come, enter into any common oath, vow, 
«. promiſe, or agreement with each other, or to give each 
% other any aſſurance of mutual protectian. Let there be 
4 no clandeſtine meetings of this ſort, either in any pub- 
« ſic building, or private apartment; nor ſhall any one 
hold them out of the city, without applying to the City 

| U 2 | «« Pretor 
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Pretorem Urbanum adiiſſet, iſque de ſenatus ſen- 
tentia, dum ne minus ſenatoribus centum ade efjent, 


guum ea res conſuleretur, juſſuſent cenſuere. 
Homines plus quinque uni verſi viri atque mu- 

heres jacra ne quiſquam feciſſe velit; neve inter 

ibi viri plus duobus, mulieribus plus tribus, ad- 


fuiſſe velint, nj de pratoris urbani ſenatujque 


ſententia, uti ſupra ſcriptum eſt. 
Hecce uti in conventione edicatis, ne minus 


trinum nundinum, ſenatuſque ſententiam uti ſci- 
entes effetis, ecrum ſententia ita fuit. 

Si qui eſſent qui adverſum ea feciſſent, quam 
ſupra ſcriptum eft, 11s rem capitalem faciendum 


cenſuere. 
Atque uti hocce in tabulam alenam ncideritts, 


ita ſenatus æquum cenſuit. 
Nique 


« Prætor for a licence, which he ſhall iſſue by authority of 
« the ſenate; provided there are not leſs than a hundred 
« ſenators preſent when the buſineſs comes on. 

« Theſe religious aſſemblies ſhall not conſiſt of more 
*« than five perlous of both ſexes, upon any account what- 
* ſoever; of which the number of men ſhall not exceed 
& two, nor the number of women three, unleſs by the au- 
« thority of the city prætor and ſenate, to be procured as 
«& aforeſaid. 

« [t is further ordered and provided by this decree of 
* the ſenate, that theſe preſents be publiſhed for three 
© market days ſucceſſively, in your common aſſemblies, to 
te the intent that you may well and ſufficiently underſtand 
* the pleaſure of the Roman ſenate. 

1% Whoſoever ſhall offend againſt the premiſes, is, by 
« this preſent act of ſenate, declared guilty of a capital 


«. offence. 


The 
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Uttque cam figi jubeatis ubi facillime noſci 
. | 

Atque uti ea Bacchanalia, fi qua ſunt, extra 

quam fi quid ibi ſacri eft, ita uti ſupra ſeriptum 

e, in diebus decem quibus vchis tabellæ date 

erunt, faciatis uti dimota fient in Agro Teurans. 


The hiſtory of this decree is as follows : The 
Bacchanalian myſteries, a ſcheme of Greek ex- 
traction, had lately made their way to Rome. 
'The main ingredient in them, in order to prac- 
tiſe upon the weakneſs and curiofity of the 
vulgar, was the poſſeſſion of a ſecret commu- 
nicable to none but the initiated: they were 
gilded over with ſome profeſſions of a religious 
worſhip to ſupport their credit; and in a ſhort 
time became the faſhion ; and that perhaps pre- 
vailed over every conſideration beſides. Theſe 
meetings continued for ſome time poſſibly in- 
offenſive. But when the number increaſed, 
and neither ſex ſtood excluded from the ſo- 
ciety; when they laid themielves open to all 
the inſinuations of intemperance, the ſuggeſtion; 
of opportunity, and the authority of example, it 
became the ſcene of the greateſt horror, de- 


* The ſenate orders, that you engrave this decree upcn 
*« a brazen tablet; and that you cauſe it to be hung vp 
« where it can moſt eaſily be read. | 
„ And if there are any Bacchanal chapels in the Ager 
* Teuranus, excepting ſuch as are particularly privileged 
#6. as aforeſaid, you are to take care to remove them with- 
in ten days of the receipt of theſe letters. 


U 3 bauchery 
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bauchery, and profligacy that is to be met with 
in any age or country, as appears from this ac- 
count.of them from Livy, 


cc 
cc 
ec 
6c 
cc 


« An obſcure Greek came into Etruria, but 
brought with him none of thoſe many arts 
which that moſt accompliſhed of all people 
have introduced to il aprove our minds and 
perſons, 2 little paltry prieſt and fortune- 
teller, not one that ſhocked the minds of 
the people, by publicly profeſſing to make a 
gain and a trade of ſome religious ceremonies 
which he openly taught; but he was the mi- 
niſter of ſecret rites. He had his myſteries 
in which but very few were at firſt initiated, 
but afterwards they were communicated to 
men as well as women, without diſtinction 
or reſtraint: an entertainment of the fineſt 
wines and moſt exquifite dainties was add- 
ed to theſe rites, to entice the greater num» 
bets to become members of the ſociety. 

« When drinking had deprived them of their 


* reaſon, and when the night, together with 


the mixed company of men and women, 
young and old, had put an end to all mo- 
deſty, every fort of vice began at once to be 
practiſed ; as every one found the means of 
thoſe luſts at hand to which he was by na- 
ture moſt abandoned. Nor were theſe crimes 
confined to one ſpecies only, the promiſcu- 
ous debauchery of men and women of rank 
and family; but from thence iſſued falſe wit- 
neſſes, falſe ſeals, falſe affidayits, and falſe 

 « deeds, 
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« deeds, poiſons, and aſſaſſinations ſo ſecret that 
« they ſometimes could not find the bodies to 
« bury them. Many crimes were perpetrated 
„by fraud, many by force, which no one 
c knew of; for it was impotlible, amidſt ſuch 
u a ſcene of debauchery and ſlaughter, attended 
« with the howlings of the people and the 
« noiſe of the trumpets and cymbals, to hear 
* the cries of thoſe who were calling for help. 
This infectious diſeaſe made its way from 
« Etruria to Rome like the plague. At firſt 
e the extent of the city, and a willingneſs to 
** endure an evil of this fort n, made it paſs un- 
te noticed; at laſt Poſtumius the conſul-got in- 
tt formation of it.” To which may be added: 

« At firſt the chapel was appropriated to 
* women only, nor was any man admitted 
into it. There were three days ſet apart in 
te each year to initiate them into the Baccha- 
* nal rites, and the women were uſually creat- 
« ed prieſteſſes in turn, Paculla Minia Cam- 

* pana altered every thing, as if ſhe had had 
direction from the gods for ſo doing; for ſhe 
« firſt initiated men, Menius and Herennius 
* her own ſons; and inſtead of confining the 
«© time of initiation to thrice a year, and the 
« day time, ſhe extended it to five times each 
« month, and altered the hour to the night. 
« By this means the ſacred rites became com- 


« mon, the men and women made up but 


* one company, and the night increaſed their 


? As having the plea of religion to excuſe it. | 
U4 &« licentiouſ- 
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licentiouſneſs. No wickedneſs, no abomi- 
nation was left unpractiſed. The debauch- 
ries of the men with each other exceeded 
that of the women. If there was any one 
who reſented their inſults, or came behind 
them in wickedneſs, he was facrificed as a 
victim ; nor did they bluſh that this was the 
height of their religion. 


The men propheſied with fanatical toſſ- 


cc 
ec 
cc 
cc 
cc 
ec 
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cc 


ings of their bodies as if they were poſſeſſed, 
the women with their hair diſhevelled, and 
dreſſed after the manner of Bacchanats, ran 
to the Tiber with burning torches which 
they plunged in the water, and drew out all 
in flame; for the compoſition they were 
made of was mixed up with brimſtone; who- 
ever refuſed to join with them or partake of 
their guilt, or ſubmit to their indecencies, 
they bound on a machine and hurried him 
out of fight to ſome unfrequented wood, 
pretending that the gods had taken him 


away. 


Their numbers were fo great that they 


cc 
cc 
cc 
cc 
cc 
* 

cc 


cc 


almoſt made another people; amongſt them 
were many men and women of the firſt di- 
ſtinction. In two years they made a rule, 
that no one ſhould be initiated who was more 
than twenty years old, as people of that age 
were moſt likely to be ſeduced to their er- 
rors, and ſubmit to their debaucheries.“ 

I proceed now to confider the contents of 


this valuable remain, It ſets off in this form; 


[VU] Mar- 
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[A] Marcius Luci: Filius Philippus, Spurius 
Poftumius Luci: Filius Albinus, Conſules, ſena- 
tum conſuluerunt, nonts Octobris, apud ædem Bel. 
lone. (Scri bendo adfuerunt Marcus Claudius 
Marci Filius, Lucius Valerius Publit Filius, 
Quintus Minutius Caii Filius, de Baccbanali- 
bus.) 

The laſt words de Bacchanalibus I confider in 
ſome meaſure as the title of the act; and yet 
not to ſtand quite diſtinct, but to be referred 
for conſtruction to the foregoing words Sena- 
tum conſuluerunt. 

Again, by Bacchanalibus J underſtand neither 
the Perſonæ Bacchantes, the Bacchanalian rioters, 
as ſome do, nor the Liberalia, the Orgia, the 
rout itſelf, often termed Bacchanalta, but the 
Sacraria, or places of meeting. 

The Senatus Conſultum begins in the uſual 
ſtile of theſe records, v:z. the names of the 
conſuls who made the propoſal, or addreſſed 
the ſenate ; the exact date both of time and 

lace ; and laſtly, the atteſtation or ſubſcription 
of ſome of the moſt confiderable members, ex- 
preſſed in theſe words; Scribendo adfuerunt M. 
Claudius, &c. Though this laſt is the form of 
many Senatus Conſulta, yet I apprehend it to 
have been not of univerſal practice or the moſt 
abſolute neceſſity. It is probable that matters 
only of conſequence were thus diſtinguiſhed. | 
Such were not truſted to the notary alone, 
but for greater ſolemnity the inſtrument was 


formally atteſted by ſome of the principal ſe- 
nators z 
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nators; as our returns to parliament are by in- 
denture of ſome of the conſtituents or capital 
burgeſſes. : 

The firſt clauſe of the act or decree runs 
thus; [ Iis] qui federati P. R.] fint ita edi- 
cendum cenſuere, ne quis eorum Bacchanal ſædem] 
babeat ; fs qui fint, qui dicerunt id neceſſe efje 
[J. Ji ea religione tenerentur] 11s edicendum cen- 
2 ut Romam venient ad pratorem urbanum, 
& eorum oratione audita uti de its flatuerunt ſe- 
natus Romanus. Centum ad minus preſentibus. 

The form and manner is here very obſerv- 
able. Cenſuere, the term of art for the judg- 
ment, reſolution, or decree of the ſenate ; now 
as cenſuere relates to the act of the legiſlators, 
ſo edicendum regards the magiſtrate, and tends 
towards execution. The conſul, prætor, cen- 
ſor, or ædile pronounced or proclaimed for ob- 
ſervation what the people or ſenate had enacted 
for law. | 

I have to obſerve moreover upon this clauſe, 
that it contains the reſolution of the Roman 
ſenate in regard to the temples or places of 
holding theſe aſſemblies ; and directs the con- 
duct of their Fæderati, their allies and confe- 
derates. This was ſurely Satis pro imperio : 
but ſo it ſtands. The Roman citizen, together 
with the Socius, Nominis Latini, and all other 
Socii whatever, are conſidered afreſh in the 
next article. This directs therefore, that ſuch 
ſtates or people who pleaded preſcription, re- 
ligion, or conſcience againſt the E__ of 

is 


„ 


S. C. MARCIANUM. gig 


this act, ſhould take a journey to Rome, hy 
their ſyndics or agents, and be heard upon their 
tition. 

The next article relates to the practice and 

conformity of the ſubject; and enacts, 
e That no Roman citizen, that no member 
* of the Latin name (theſe were allies of the 
* cloſeſt connection with the Romans) in ſhort, 
* that no ally whatever ſhould frequent theſe 
« meetings without a licence,” and under ſuch 
other reſtrictions as the article ſets forth. Bac- 
chas is the word in the ſtatute, and means 
Mulieres Bacchantes, the Baxya: as they are 
called by the Greeks, 

The next paragraph or article is grounded 
upon the frequent ſtatutes of that country de 
Collegris illicitis; for colleges or fraternities are 
underſtood here by the expreſſions of having a 
public purſe, of entering into articles, of being 
ſubject to rules and ordinances.—Pecuniam com- 
munem habuſſe—conjuraſſe—convouiſſe—conſpon- 
difſe—comprom! e e, dediſſe. 

All meetings, _ [Collegia] among 
the Romans were ei 

1. Licita. 

2. Mica, | 

3. Neither the one nor the other, but what 
we may call Privilegiata. 

That is, they were ſuch as were neither eſta- 
bliſhed by law, nor yet forbidden by it, but 
came under another deſcription, and may be 
faid to be allowed or tolerated, 

1. Collegia 
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1. Collegia licita: By theſe are to be under- 
ſtood what we now call incorporated ſocieties, 
empowered by charter or ſufficient warrant ta 
meet together, in order to carry on ſome uſe- 
ful buſineſs or purpoſe: to have a public cheſt ; 
to uſe a common ſeal; to plead and be im- 
pleaded like a ſingle perſon. 

For a college, company, or corporation is a 
ſociety of men ſo united, that, in the operation 
of law, many individuals ſhall ſeem to conſti- 
tute only one individual. 

But becauſe the primary attention of all civi- 
lized ſtates is to guard againſt the probable dan- 
ger of many combining together; no college 
or ſociety was ever looked upon to be lawful 
but what was ſpecially and expreſsly founded 
by public authority. Of this the words of Caius 
are ſufficient evidence: 

« All perſons are not indiſcriminately per- 
c mitted to form themſelves into ſocieties or 
te colleges, or ſuch like bodies, for they are 
t reſtrained from ſo doing by many laws, de- 
te crees of the ſenate, and imperial conſtitu- 
e tions: and in very few caſes are ſuch bodies 
ce allowed of. At Rome there are certain col- 
e leges whoſe incorporation is confirmed by 
&« decrees of the ſenate and imperial conſtitu- 
* tions; and it is peculiar to all perſons who 
* are lawfully incorporated into a college (or 


* Hereditas perſonæ vice fungitur, ficut municipium, & 
decuria, & ſocietas. D. 40. 1. 22. 
„ whatever 
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te whatever other name of this ſort they may 
go by) to have, like the public, or common 
e ſtock, a common cheſt, and an agent or 
c ſyndic to tranſact all their common buſineſs, 
tas the goverment has.” 

But it is to be obſerved, that if theſe Col- 
legia licita did in any ſhape abuſe this right, or 
aſſemble to any other purpoſes than what was 
expreſſed in their grant or charter of incorpora- 
tion, they were forthwith deemed illicita, and 
aſſembled againſt law. 

And by an argument 2 fortiori, ſuch muſt 
needs be the caſe of thoſe Collegia which were 
only priviegiata. 

The foundation of ſuch companies and fra- 
ternities is ſaid to be a meaſure of Numa's, who 
upon his acceſſion found the city torn to pieces 
by the two rival factions of Sabines and Ro- 
mans, 

2. Collegia illicita: By theſe are to be meant 
ſuch ſocieties as incorporated themſelves with- 
out legal permiſſion, or rather contrary to law 
(as will be beſt ſeen by the paſſage quoted in 
the note p) to diſtinguiſh them from 

3. Collegia privilegiata, viz. ſuch aſſemblies 
as the law neither looked upon in the light of 
Collegia licita nor illicita, qua coire non probi- 


” Collegia ſi qua fuerint illicita, mandatis & conflitu- 
tionibus & S. Conſultis diſſoluuntur In ſumma autem, niſi 
ex S. Conſulti authoritate vel Cæſaris collegium vel qugd- 
cunqu?2 tale corpus coierit, contra S. Cenſultum & mandata 
conſtitutiones collegium celcbrat. D. 47. 22. 3. 


bentur 
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bentur. Theſe did not meet by any public 
authority, but were connived at only ; but this 
however no longer than they kept within the 
law. 

Thus much for the general diſpoſition of law 
in the ſection of the Senatus Conſultum Marcia- 
num before us. To go over it more minutely; 

Sacerdos ne quis vir efſet, magiſter neque vir 
neque mulier quiſquam eſſet; and underſtand it 
thus: | | 

Theſe Bacchanalia being properly a female 
rite, and Livy alſo acquainting us, that women 
were the only prieſts till an innovation was 
made by Paculla ; the injunction of law at the 
head of this article was to reſtrain the male ſex 
from executing that office : which practice had 
been found of dangerous conſequence, and was 
moreover directly repugnant to the nature of 
the ſolemnity and the inſtitution. What fol- 
lows there may not ſo eaſily be apprehended. 

Magiſter a, I obſerve was the common ap- 

lation of ſuch who preſided over any ſociety. 

We find the Sacerdos and Magi ſter diſtin- 
guiſhed by Livy: Neu quis magiſter ſacrorum 
vel ſacerdos eſſet. But here the act of the ſe- 
nate, with a preciſion proper to be attended to, 
directs, that no man ſhall execute the office of 


4 Magiſtrare, moderari, unde magiſtri, non folum doc- 
tores artium; ſed etiam agorum, ſecietatum, vicorum, col- 
tegiorum, equitum dicuntur, qui omnes hi majus ceteris 
Pofhunt : unde & magiſtratus, qui per imperia potentiores 
ſunt quam privati. FESTUS. 
. prieſt 


8. C. MARCIANUM. 319 


prieſt at thoſe rites: and that the office of ma- 
giſter (without mentioning or adding Sacrorum 
as Livy does) ſhall be utterly aboliſhed and 
ſtand interdicted to both ſexes. I take it then, 
that one was of a religious turn, and the other 
of a civil: as the ſenate was not diſpoſed to ex- 
terminate totally the worſhip of Bacchus u 
the religious plan of it; we find them here 
therefore aiming at the reformation of it only, 
and endeavouring to reduce it to that plan ac- 
cordingly : Sacerdos ne quis vir eſſet, becauſe wo- 
men were the prieſts. But as under colour of 
religion, clubs and confederacies were main- 
tained which had nothing to do with it, fo I 
take magi/ter to be ſomething out of devotion, 
the ſur-intendant of thoſe nocturnal orgies, 
which the ſenate was reſolved to aboliſh, and 
therefore enters it into their reſolutions. Ma- 
giſter negue vir, neque mulier quiſquam efſet— 
neve magiſtratum, neve pro magiſtratu fecifſe ve- 
lit; neither GRAND MASTER, nor VICE 
GRAND; and this is followed by a recital of 
thoſe acts which are natural to ſuch fraternities : 
Comuraſſe, convoviſſe, conſpondiſſe, compromijiſſe, 
dediſſe, &c. all of them equivalent to ſign- 

ing articles, and heaped up with great pleni- 
tude of expreſſion, to have no poſſible room 
for evaſion. 

It follows in this clauſe : 

Sacra in occulto ne -quiſquam feciſſe velit : 
By this the ſenate meant clandeſtinely retir- 
ing from public notice, and avoiding all _ 
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of inſpection. The Privato which follows 
may ſeem to ſome to anſwer that ſenſe, but 
does not. The proviſion of the act in that 
place relates to the circumſtance of the houſe; 
the room, or the building: Let there be no 
« clandeſtine meetings of this ſort, either in 
& any public building or private apartment.” 

This may be thus perhaps better conceived; 
Places of worſhip were either public or private; 
either ſet apart by public authority, or aſſigned 
to that purpoſe by the will of the owner. As 
we have therefore formerly diſtinguiſhed be- 
tween Res ſacras and religioſas, upon that plan 
we may diſtinguiſh between Ages ſacras and 
religioſas, which correſpond to Publicas and 
Privatas. 

Here again was a licence provided for tender 
conſciences. The magiſtrate was to be ac- 
quainted with the ſcruples, and to lay them 
before the ſenate, by whoſe authority he might 
Hue out his licence. | 

The next article fixes the number of the 
parties who ſhould be allowed to meet together 
at theſe rites. | 

te Theſe religious aſſemblies ſhall not con- 
« fiſt of more than five of both ſexes upon any 
« account whatſoever, of which the number 
« of men ſhall not exceed two, nor the num- 
c ber of women three.” 

The next article is conceived thus: 

Hac ut in concionibus veſtris edicatis per tres 
nundinas, atque ut ſenatus Romani ſententiam 

probe 
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& efficactter intelligatis, hoc eodem S. Con- 
4 cautum ęſt & proviſum. This was a di- 
rection to the magiſtrates of the ſubordinate 
ſtates how to conform themſelves upon this 
juncture: for copies of the decree were doubt- 
leſs ſent to all tbe great corporations in the Ro- 
man dominions at that time; differing only in 
the laſt word, in Agro Teurans, which ſeems 
to ſtand in the place of the inſtructions. And 
the plate now at Vienna was infallibly the 
duplicate or counter-part of- the Senatus Con- 
ſultum which the magiſtrates of that diſtrict, the 
Ager Teuranus, ordered to be engraved accord- 
ing to the tenor of the decree in theſe words, 
Altque uti hoc in tabulam æneam incideritis. 

The next paragraph contains the penal ſanc- 
tion. 

* Whoever ſhall offend againſt the premiſes 
e 1s by this preſent act of ſenate declared guilty 
te ofa capital offence.” 

The next to that directs that copies ſhould 
be taken of this decree in copper, 

The article that follows next relates to the 
publication of this decree, and contains nothing 
very obſervable. 

By the concluding paragraph we find, that 
it was the reſolution of the ſenate to refirein 
the abuſes of theſe ceremonies, but to maintain 
at the ſame time a tenderneſs for all that looked 
like religion or old conſtitution. 

Now from all that we have ſeen from the 
hiſtory of this great tranſaction, and from the 

X reſolution 
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reſolution of the ſenate upon it, thus preſerved 
to us in its original ſtate, nothing can be more 
certain than this concluſion: 

That the prohibition or interdict in this de- 
cree did not directly lie againſt the profeſſion 
of a religion, conſidered as ſuch, nor any meet- 
ing upon that account ; but that the ftate only 
took the fair and reaſonable meaſures to guard 
itſelf, and maintain the public ſecurity, 

But the aſſembly which gave birth to this 
decree was the greateſt alarm which could poſ- 
fibly happen of that nature ; when not a few, 
but as it were a people, when ſeveral thouſand 
of the moſt profligate characters aſſociated with- 
out law clandeſtinely, and, what finiſhed the 
horror of the idea, by night. The govern- 
ment ſaw there was nothing which they might 
not apprehend ; and we find, from the whole 
of this event, as related by Livy, that nething 
made ſo deep an impreſſion upon this people 
as the time ; for the dread of all nightly meet- 
ings was the conſtant manner of that nation; 
they began with it, when they began to be a 
people, and they continued it down afterwards, 
whatever other changes they underwent. 

And the puniſhment for frequenting them 
was no leſs than being crucified or thrown to 
wild beaſts, which was fomething ſimilar to 
what was inflicted upon the primitive Chri- 
ſtians, And here I will anſwer a difficulty 

| Which is relative to the ſubject before us. 
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It may be aſked why, in that almoſt univer- 


fal licence or toleration which the antients, the 
Romans particularly, extended to the profeſ- 
ſors of all religions whatſoever (provided the 
public peace was not interrupted or endanger- 
ed by the indulgence) the Chriſtian profeſſion 
alone, which might have expected a fairer treat- 
ment, ſeems to ſtand excluded, and frequently 
felt the ſeverity of the bittereſt perſecution ? 

My reader will grant the fact, and I come 
now to account for it. 

It is not true, that the primitive Chriſtians 
held their afſemblies in the night time to avoid 
the interruptions of the civil power, but the 
reverſe of that propoſition is true in the utmoſt 
latitude, viz. that they met with moleſtation 
from that quarter, © becauſe their aſſemblies 
« were nocturnal. From ſome paſſages of Scrip- 
turer not well underſtood, they were ready to 
believe that the ſecond Advent, which they fo 
ardently expected, would happen in the night 
ſeaſon : and their frequent vigils at the tombs 
of ſaints and martyrs are to be met with in all 
the writers of eccleſiaſtical antiquities. It is 
upon this principle that they have been called 
Latebroſa & Jucifuga natio; and a little below, 


in the ſame authors, we find theſe words, Ne- 


 « Yourſelves know perfectly that the day of the Lord 
* ſocometh as a thief in the night.” 1 THEss. v. 2. 
The day of the Lord will come as a thief in the night." 


2 PETER ui. 10. 
* See Min, Felix, c. 8, 9. | ; 
X 3 ſcio 
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ſcio an falſa certe occultis ac nocturnis ſacris op- 
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pofita ſuſpicro. A jealous government, therefore, 
and a ſtranger to the true principles of that pro- 
feſſion, was naturally open to ſuch impreſſions, 
and could not but exert that caution and at- 
tention, which the practice of their country ſo 
warmly recommended. 

Theſe ſuſpicions were conſiderably inflamed 
by what paſſed with the Pagan governors for a 
certain ſign of conſpiracy: The Chriſtian term 
Sacramentum, to meet by night, and to bind 
themſelves by a vow, was the very object of 
the decree now under confideration. This may 


be gathered from what Pliny writes to the em- 


eror : 
Adfirmabant autem hanc fuiſſe ſummum vel 
culpæ ſue. vel erroris, quod efſent ſoliti ſtato die 
ANTE LUCEM convenire, carmengue Chriſto 
quai Deo dicere ſecum invicem : ſeque SACRA- 


MENTO non in ſcelus aliquod obftringere, ſed 


ne furta, ne latrocinia, ne adulteria commit- 
ferent. ** 

And now can any one doubt, that the con- 
ſiderations which I mentioned were thoſe which 
gave an edge to the Roman perſecutions ? The 
profeſſors of Chriſtianity had no reaſon to be 
apprehenſive of any ſeverities on the ſcore of 


religion, any more than the profeſſors of any 


other ſe or religion beſides. Antiquity, in its 


public capacity, was generally (I will not in- 


deed ſay univerſally) very indulgent to all who 


diſſented from the eſtabliſhed worſhip : perſe- 
7 cution 
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cution for difference in belief alone owes its 
nativity to more modern ages, and Spain was 
its country. Priſcillian, by ſome, is held to be 
the firſt ſufferer for mere opinion. 

The ſtate of Athens had no ſcruple upon this 
head. St. Paul remarks their fondneſs for adopt- 
ing almoſt all kind of worſhip; and therefore 
when it is ſaid that Socrates was condemned to 
die for introducing a new religion, the caſe is 
not fairly put; for every one that knows the 
| hiſtory of thoſe times is ſenſible that he ſuf- 
fered rather upon the ſcore of politics than 
religion; he was too deep in a particular ad- 
miniſtration of government, to be pardoned by 
the oppoſite party when they came into power, 
notwithſtanding their famous act of grace. 
I muſt not deny, but that there are ſome 
paſſages in the old writers which look as if the 
Athenians were not of that tolerant ſpirit in 
which I repreſent them. io 
lſocrates ſays, That they (the Athenians) 
ce took care that no one ſhould alter the cere- 
« monies of their country, or add any thing 
that was not by law eſtabliſhed.” And Jo- 
ſephus tell us, That there was a law at 
« Athens, which forbid the introducing any 
ce ſtrange gods under pain of death.” But it 
is certain that theſe paſſages are not fairly urged ; 
there is a great difterence between introducing 
a public worſhip, and conniving at a privats 
one; between eſtabliſhing and tolerating : and 
thus are theſe two writers to be underſtood, 
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viz. that the introduction or eſtabliſhment of 
any new form of worſhip upon private autho- 
rity, and without the concurrence of the ſenate, 
was penal; and the latter himſelf tells you, 
almoſt in the ſame place, that it was a com- 
mon and ordinary practice to prefer a bill and 
incorporate the new deity by a public vote. 

In Rome, as every thing was directed to the 
public peace, the Chriſtians, for the reaſons 
which I juſt now mentioned, and from a miſ- 
apprehenſion of their religious principles, were 
under almoſt a perpetual perſecution, The 
Jews, when they could ingratiate themſelves at 
court, and repreſent their nation as tractable 
and peaceable, lived. upon good terms with 
their maſters: at other times, when the cry of 
turbulence and ſedition was out againſt them, 
they felt more ſeverities. Laſtly, the Ægy 
tians, who had a very peculiar caſt of religion, 
were, with a grave and ſenſible people, rather 
the object of contempt than ſeverity. There 
is a remarkable paſſage concerning Auguſtus in 
Suetonius. 8 Fo 

« As Auguſtus entertained the higheſt vene- 
« ration for all the antient and eſtabliſhed re- 
% ligious ceremonies of foreign countries, ſo 
« he held all others in great contempt. For, 
© after his initiation at Athens, a cauſe came 
&« before him, in which he was to determine 
e concerning the privileges of the prieſts of 
„ Ceres at Athens, and as it was neceſſary to 


c enter into ſome of their myſteries, he diſ- 
* miſled 
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* miſſed the council and the people who were 
« in court, and then heard the advocates plead 
* alone. On the other hand, when he paſſed 
te through Ægypt he declined going a little out 
* of his way to viſit Apis; and alſo commend- 
* ed his grandſon Caius for not paying his devo- 

« tion at Jeruſalem when he was in Judea.“ 
As to the Ægyptians it has been remarked 
by many of the antients, that they were of all 
nations the moſt intractable and diſpoſed to 
mutability, for which reaſon the emperors had 
always a very watchful- eye over this province, 
and looking upon it as a great nurſery of re- 
bellion, never truſted an enterprizing genius 
among them ; nor was the adminiſtration of it 
the ſame as of other provinces of the Roman 
empire; for it was not governed by a conſul, 
or a proptætor, but by a peculiar officer, called 
Prefectus Auguſtalis, who governed indeed ad 
fimilitudinem proconſulis, but with conſiderably 
. leſs authority. He had under him an officer 
for the adminiſtration of juſtice called Juri- 
dicus; an eſcheator for the ſovereign; and his 
retinue was made up of the houſhold, the freed- 
men, and dependants of Czfar : I find this of- 
fice once ſet ſo low as to be aſſigned to a Li- 

bertus of the emperor, | 

It was upon this principle partly, that, in or- 
der to manage this untractable and ſeditious 
nation with more eaſe and ſecurity, it was the 
ſtanding maxim of their own governors, and 
of the Romans after them, to ſupport and en- 
X 4 f courage 
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courage that variety of religious worſhip, for 
which Ægypt ſtands ſo remarkably diſtinguiſh- 
ed ; for their blind and ſuperſtitious zeal cut 
them out work ſufficient, without quarrellin 
with their maſters, They had but little reliſh 
for politics of ſtate who were ſo much taken 
up with a holy war that was brought home to 
their own doors, 


Ardet adhuc Ombos & Tentyra, e 
utrinque 8 
Inde furor vulgo, quod numina vicinorum 


Odit uterque locus; cum ſolos credat habendos 
Eſſe deos, quos 1 905 colit. 


So Dion Caſſius: © Of all men they are the 
i moſt peculiarly addicted to worſhip many dif- 
« ferent things; and they are continually at 
« war with each other, becauſe they have not 
tc one religion in common to them, but adore. 
e the moſt oppoſite things.” 

Thus we find a variety of worſhip very art- 
fully propagated, not ſuppreſſed, and the Ægyp- 
tian ſuperſtition rather an engine of ſtate in the 
hands of ſovercigns, than the object of their 
fears or their reſentments: not that this is uni- 
verſally true, for there was a time when the 
nonſenſe and ridiculouſneſs of Ægyptian rites - 
wrought in the Romans an averſion, at leaſt, 
which adminiſtered to their ſuppreſſion. 
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Freedmen, the marks of ſervility which they wore, 

222, 

Fructus ventris, 118. 
Furtum, its definition, 240. | 
whether excuſable from extreme necef- 
ſity, ib. and N. 


*. 
Tau, 132. | 


| Genealogical line, what, 157. 


Government, family, explained by Ulpian, 199. 
— origin of political government, ib, 

Gravitas, 102. 

Teapn Tagavopur, 68. 

Greek language, its ſtability, what to be attri- 
buted to, 228. 

— - much uſed by the Romans in com- 
poſition, 300. 

Greek writer, from Stobæus, quoted, 126. 


H. 


Hadrian's perpetual edict, what intended for, 104. 
Heres domeſticus, ſuppoſed to be one perſon with 
the Pater-familias, 194, 
Heres 


© & & * = 


Heres domeſticus, no occaſion to name him in a will 
for his inheriting, 194. and N. 

— - muſt be perſonally named to be 
| difinherited, ib, & ib. 

— — — Aſſe, 155. 

— the appointment of one neceſſary to 
a will, 267. 

— ſometimes a burthenſome office, 
268, 

Heir of blood, the natural heir, 263. 

Hercules, the patron of ſlaves, 232, 

Hierocles quoted, 47. 

Hippocrates quoted, 124. 

Hired ſervants, known to the Greeks, 212. 

——— this proved from Homer, ib. N. 

Homer quoted, 119. 

Huſbandry tools, not to be pledged at Athens, 278, 

Huſband's power over the wife, 176. 

Hyginus quoted, 2. 


I. 


Idleneſs, puniſhable at Athens, 28. N. 

Iced, 231. 

Illegitimate children, how diſtinguiſhed at Rome» 

130. 

Imperator, its different ſignifications, 12. 

— a title aſſumed by Julius Cæſgar, 204. 

Imperatoriam Majeſtatem, 13. 

Imperial Conſtitutions, ib. 
| p Inceſt, 


1. 


Inceſt, two ſorts of it, 157. 

—— contracted by affinity conſidered, 169. 

Inclitus, 13. 

Infantia, 121, 122, 124. 

Infants, killing them, when made capital, 207. 

In nomine Domini noftri Jeſu Chriſti, whether this form 
is neceſſary to ſolemn acts, 11 

Inſtitutes, 8. | 

quoted, 15, 57, 193, 194, 207, 220, 
224. 

Inter-rex, whether he had the power of propoſing 
a law, 82. and N. 

Introduction to a Grecian will, 119. 

Joſephus quoted, 325. 

Iſæus quoted, 325. 

Iſocrates quoted, 4, 190. 

Jupiter Terminalis, 235. 

Jura patronatus, 222. 

Juris prudentia antiqua, 5. 

— antjjuſtineana, 9. 

— media, 5. 

nova, 5. 

Jus, 15. 

——— conſtituens, ib. 

— Conſtitutum, ib. 

attribute of an action, 22. 

—— a moral quality annexed toa perſon, 23. 

—— thoſe rights which a man can enjoy without 
the intervention of another perſon, 24. 

—— the right of conſanguinity, 25. 


Jus, 


Ns 


Jus, the place where juſtice is adminiſtered, 26, 
the celebration of juſtice, ib. 

the ſtudy of the law, ib, 

the ſentence of the judge, ib. 

the rigor of the law, ib. 

the relaxation of the law, ib. 

property, ib, 

abuſe of power, ib. 

cuſtom, ib. 

oppoſed to Lex, ib. 

—— 2 genus, of which Lex is a ſpecies, ib, 
human law as oppoſed to divine, ib. 
— how different from Lex, 16. 

— from advice and counſel, 17. 

publicum and privatum, how diſtinguiſhed, 


iin 
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3 

— legitimum, 32. 

— ſacrum or pontificium, ib. 

— naturale & civile, their difference, 45. 

— nature & jus gentium, their difference, 46, 53. 

— Romanum, its ſeveral ſpecies, 76. 

— trium liberorum, 143. 

—— granted to thoſe who could not legally claim 
it, 146. | 

——- this thought to be diſadvantageous to the 
ſtate, 146. N. 

Juſtice defined, 36. 

Q ought not to be extended to our imperfect 
rights, ib. N. 

Juventus, 121, 122, 124. 

„ K. Killing 


INDE x. 
K. 
Killing infants, when made capital, 207, 


L. 


Latin language, why confined to Italy, 297. 
ſoon grew obſolete, 298. 
Land marks, particularly reſpected, 35. 
Laws of the Twelve Tables, 3. 
Law books, how cited, . 
Law and advice, their difference, 17. 
Laws to be obeyed though not underſtood, 18. 
— inſtances thereof, 18 and 19. N. 
Law public and private, 27, 
— — of nature, 45. 
— Grotius's definition of it, ib. 
—— poſitive, voluntary, or inſtituted, founded 
on the ſole pleaſure of the lawgiver, ib. 
Law of nations, 53. 
- explained by Dr. Blackſtone, ib. N. 
— by Hobbes, 54. N. 
Law of nature, abſolute, 54. 
——— hypothetical, ib. 
— Civil, 35. 
poſitive, partakes of the nature of a cove- 
nant, ib. 
——— ſhould be grounded on ſome fact that has 
happened, 64. 
how propoſed at Rome, 1b. 
 —— who had that right, 81. 


—ͤ — 


Law 


N DE A. 


Law ſhould ſpeak a general language, 65. 

ſhould be univerſa! in its influence, ib. 

—— ſhould be poſſible, reaſonable, and uſeful, 
ib. 


ſhould be of a legal nature, 67. 

——— the former cannot bind the latter, 69. 

—— when their date is uncertain which ſhould 
have the preference, 71. | 

conſiſts of two parts, precept and commina- 
tion, 72. 

Laws, what people will require the feweſt, 73. N. 

—— the manner of paſſing them at Rome, 89. 

— in ſupport of matrimony favourably inter- 
preted, 144. 

Laws of Solon relating to theft, 242, 

of the Twelve Tables, ib. 

Legacy, deviſed to a widow on condition of living 
ſingle good, though the terms were no tcomplied 
with, 144. 

half only enjoyed by him who. was mar- 
ried, and no children, 145. 

Legal ſucceſſion, 260, | 

Leges, why called ſandtæ, 73. N. 

a final end put to them at Rome, 109. 

regiæ, 3. 

Leo the Emperor quoted, 11. 

Leviticus quoted, 211. 

Lex, its different ſenſes, 60. 

or Populiſcitum, its definition, 77, 

— difference from Plebiſcitum, ih. 80. 83. 

1 4 = 


INDE X. 


Lex Cæcilia Didia, 69. 
Cornelia de Sycariis, 225. 
—  Fdictalis, 111. 

— Falcidia, 262, 

— o Furia, ib. 

— Julia, 119. 

— Papia Poppea, 120, 
— Regia, 113. 

Libertus, 222. 

Libertinus, ib. 

Libertas juſta, 225. 

minus juſta, ib. 
Licinian and Ebutian Laws, 68. 
Line right, what, 157. | 
oblique, what, ib. 
collateral, what, ib. 

. Livy quoted, 33, 301. 

—— illuſtrated, 98. 

Lucian quoted, 36. 
Lupercalia, 2. N. 

Lytæ, 14. 


1 


Magiſter Palatii, 13. 
Magiſtratus majores, 82, 
Majeſtas patriz, 197. 
Majorennis, 123. 

Majors, 124, 

| Maimonides quoted, 136. 
Mandates, 111. 


Mankind, 


62 N D E K. 


Mankind, how diſtinguiſhed, 117. 
——— how diſtributed, 208. 
Manufacturers encouraged at Athens, 295. 
Manumiſſion, 222. 


Marcus Antoninus quoted, 47. 
Maritime affairs particularly attended to at Athens, 


295 · 
Marriage, 128. 
— many ſorts of it among the Antients, ib. 


Roman, of two ſorts, 132. 

is nature, eſſence, and the principles upon 
which it is founded, 140. 

——— ſecond, diſcountenanced by ſeveral ſtates, 


144. 
——favoured by Auguſtus, ib. 


— — When to take place without a diſpenſation, 
145. 

— greatly encouraged at Rome, 143. 

how contracted, 147. 

— by, violence, invalid, 150. 

except in ſubmiſſion to 


the will of the father, ib. 
- — - valid by conſent after 


* 


marriage, ib. 
Marriage founded on error, when good, 149. 
Marriage contract defeated by proximity or rela- 
tion, 156. 
Marrriages in the aſcending and deſcending line, 
prohibited in infinitum, 159. 
Marriage 


INDE xX. 


Marriage forbidden, when one perſon is to the other 
in loco parentis, 160, 

— how far it may be prohibited by the laws 
of ſociety, 161. 

between brother and ſiſter, not malum in 
fe, 163. | 

- between firſt couſins, lawful, ib. 

ho far prohibited by the old canon law, 
167. | 

between nephew and niece permitted at 

Athens, 168. | 

under the cognizance of the Pontifical Col- 
lege, 34. | 

Mater-familias, a name more of courteſy than real 
authority, 121. 

Matrimonium, ſo called from the mother, 130. 

— how diſtinguiſhed from Nuptie, 129. 

Matrona and Mater-familias, their difference, 133. 

Mercenarius, 212. 

Milites and Pagani, their difference, 289, 

Minors, 124. 

Money, its advantages over barter, 253. 

weighed before it was ſtampt, ib. 

its uſual denominations allude to the cuſtom 

of weighing, ib. 

capital at Rome to alter or adulterate it, 


ib, 


particular puniſhment for ſo doing, 255. 
Mulieres Bacchantcs, 315. 


N. Natural 


0. 
N. 


Natural law, definitions of it, 52. 
—— {Javery, 214. | 


Naturalization bill, with what reſtrictions it muſt. 


be brought into the Houſe of Commons, 69. N. 
Neavioxoc, 123. N. 
Neoc, 122. N. 
Neſtor, his age, 123. N. 
Nightly meetings always dreaded at Rome, 322. 


— — puniſhment for frequenting them, 
ib. 


Nobiles, 78. N. 

Nobiliſſimi Cæſares, 12. 

Novi, 78. N. 

Nubere, a marriage term appropriated to the wo- 
man, 132. 

Nuptiæ, its definition, 131. | 

—— — - ſignifies the celebration of marriage, 131. 

the nuptial banquet, 132. 

— is derivation, ib. N. 

ſolennes, ib. 

minus ſolennes. 

valid, by any concluſion that could be 
made, 130. 

— bin, a capital offence, 173. 


— — — 


O. Offspring 


. 


O. 


Offspring of ſlaves, themſelves ſlaves, 216, 
by what right, ib, 
— this diſputed, 217. N. 
Oponoyin, 62, N. 

Ovilia, 92. 

Ouaai, 133. N. 


. 


Pagani, when allowed to wear a ſword, 289. 
Pandect, diviſion of it, 8. N. 
Papianiſtæ, 14. 
Parental affection, 180. 
— how far in common with man 
and the brute creation, 181. 
Parents or country, which to be obeyed, 198. 
Parentum in numero, 161. 
— loco, ib. 
Partus ſequitur ventrem, why applied to the child of 
a female ſlave, 218. 
Partum ancillæ in fructu non eſſe, explained, ib. 
Pater and Pater- familias, their difference, 187. 
Pater Patriæ, a title aſſumed by Julius Cæſar, 108. 
Patricians and Plebeians, their diſtinction explained, 
78, N. 
Patrimonium, what, 239. | 
——- ſometimes put for Dominium, 251. 
Patroni, their office, 105. 


Pecunia, its difference from Res, 243. 
2 Peculium, 


IND E X. 


Peculium, different ſorts of it, 200. 

People of Rome, their privileges, 97. 

Permiſſion applicable to law, 19. 

Perſons, 117. | 

Perſona and Homo, their difference, ib. 

Perſonal privileges, of three ſorts, 1 12. 

Petronian law, 225. 

®uoic, 45. N. 

Pius, 13. 

Plato quoted, 263. 

Plebs, 77. 

Plebiſcitum, 93. | 

— how different from Lex, 77. 

Plebiſcita, a final end put to them, 109. 

Plutarch quoted, 18, 19, 64, 142, 18g, 189, 
190, 192. 

Polygamy, two ſorts of it, 171. 

—— — allowed at Athens, upon a particular 
occaſion, ib. | 

1 in general diſcountenanced by the Greeks, 
172. 

Pontifex Maximus, a title aſſumed by Auguſtus, 
109. 

Pontifical law of the Romans, 32. 

College, their power, 33, 34, and N. 

Pope quoted, 127. = 

Populum rogare, 64. 

Populus Romanus, 77. 

Poſt quadrennium, 14. 


Power of the father over the ſon, 197. 


Power 


IN D E X. 


Power of the father to ſell him three times, 2or, 
and N. 

— „ doubts concerning it, 202 and 
304. N. 5 

— — ſometimes uſed only as a form 
of emancipation,” 103, and N. 

Power of life and death in the father over the ſon, 
204. 33 

—— not to be exerciſed wantonly, 20g. 

when it began to abate, ib. 

when it became obſolete, 206. 

Power of the father and maſter proceeds upon dif- 
ferent principles, 197. 

Power of the huſband, 135. 

Prætor, his office, 101, 103. 

—— Peregrinus, 101. 

Pretor's edicts, 103. 

Preſcription, its difference from cuſtom, 115, 116, 
and N. 

Princeps, a title aſſumed by Julius Cæſar, 108. 
Privileges and immunities granted to merchants 
and ſhip-builders, how to be underſtood, 281. 

Privileges, real, 112, 
Privilegia, 111. 
Prodigality puniſhable at Athens, 28. 
Proemium on the Inſtitutes, obſervation on the, 11. 
Prolytz, 14. 
Promulgatio, 8. 
Property, its origin, 233, 234, and N. 
Property, 


Eu D IE 


Property, its effects, 237. 

— public, antecedent to private, 238. 

private, the ſtate may regulate its dif- 
- 239. 

or may reſume it, ib. 

——- 0r employ it for public benefit, 240. 

= on What terms, ib. 

Proximity, what, 137. 

Vnpiopea wyunlolay, 68. 

Pubertas, 124. 

——— — diſtinion of it, 128. 

Public law, divided into ſacred and not facred, 
27. 

— — to be preferred to private, 29. 

Pueritia, 121, 122, 124. 

Puniſhable at Athens to be of no profeſſion, 295. 


Q. 


Quadrant, what, 256. 
Quadraſſis, what, 258. 
Quæſtor, 14. 

Quaſi poſſeſſio, 31, 110. N. 
Quincunx, what, 256. 
Quintilian quoted, 20, 70. 


R. 


Ratihabitatio, 153. 

Repudium and Divortium, their difference, 173. 
Res, its definitich, 243. 

| 4 Rer. 


IN D E KX. 
Res, difference from Pecunia, ib. 
— its diviſion, 243, and 244. 
— nullius, ib. 
— ſacræ, 245. 
— religioſæ, ib. 
— ſanctæ, 246. 
— communes, ib. 
— publice, 247. 
— univerxſitatis, ib. 
— ſingulorum, ib. 
— Corporales, 248. 
— incorporales, ib. 
— mobiles, ib. 
— jmmobiles, ib. 
— fungibiles, 249. 
Reſpectus parentelæ, 160. 


Reſponſa prudentum, 104. 

— how they differ from our re- 
ports, 106. N. | 

Right of conſanguinity too much regarded by the 
common people of England, 25. N. 

Right of ſuffrage refuſed to thoſe who were ſixty 
years of age and upwards, 91. N. 

Rights, perfect and imperfect, 36. 

how diſtinguiſhed, 37. N. 41. 

perfect alone, the object of juſtice, 36, 
37. N. 

Rogatores, 92. 

Roman Charity, 188. 


Roman law, divided into three parts, 5. 


Roman 


EL 90 


Roman law, reduced into a body by Pompey, 
Cæſar, Cicero, &c. 6. 
— reformed by Juſtinian, 7. 


—- of what made up by him, 8. 
— — its pre- eminence, 57. 

Roman navigation, an account of it, 291. 
Romans, their great riches, 280. 

properly a nation of ſoldiers, 286. 
Romulus, his form of government, 97. 


8. 


Sabines, rape and marriage of, conſidered, 150. N. 

ſcholars of the Lacedemonians, 2. 

Sacramentum, the Chriſtian term, alarming to the 
Pagan governors, 324. 

Sacred law, and not ſacred, their different ob- 
jects, 27. 

Saluting the bride, whence that cuſtom aroſe, 
177. N. 

Saturnalia, 224. N. 

Scholiaſt upon Aphthonius quoted, 27. 

Scortatio, 130. 

Semis, what, 256, 

Semuncia, what, 257, 

Senatores, 78, N. 

Senators, and their children, forbid to marry with 
Libertini or Libertine, 159. 

- — or with tradeſmen, 288. 

might not have a ſhip beyond a certain 
freight, 179. ; 


Senatus 
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Senatus conſulta & decreta, 100. 
— of three ſorts, 101. 
— ſecond period, 109. 
— — laſt ſtate, 110. 
Senarus conſultum, 97. 
Martianum, 306. 
— — account of finding it, 305. 
— hiſtory of it, 30g. 
Senectus, 121, 122. 
Seniores, 230. 
Senium, 124. 
Septunx, what, 256. 
Servi ordinarii, 216. 
-— pecullares, ib. 
— ſervorum, ib. 
Servius's diviſion of the Roman people, 83, 84. N. 


— 


Servitude, Juſtinian's definition of it, 208. 

2 of four ſorts, 210. 

— founded upon congueſt, 213. 

— how defended, ib. 

Seſcuncia, what, 257. 

Sex, 118, 

Sextans, what, 236. 

Sextula, 257. 

Ships, not mortgaged by the Jus lacitæ Hypothece, 
278. : 

no magiſtrate to inſpect them at Rome, ib. 

ot what freight allowed to a ſenator, 279. 


Shop- 
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Shop- keepers, incapable of ſucceeding to any digs 
nity at Rome, 288. 

Slavery, when extinct in Europe, 257. 

the cauſes of it, ib. 

Slaves, how conſidered when dead, 209. 

if they gain their freedom ſuppoſed to come 
into civil life, ib. 

—— -intitled to the rights of nature, ib. 

no diſtinction between them in the eye of 
the law, 215. 

—— their general lot, 220. 1 N. 

maſters reſtrained from killing them, 225. 

from expoſing them to fight with wild 
beaſts, ib. 

of the Lombards and Franks, their con- 

dition, 229. 

the property of public bodies as well ag 

private perſons, 231. | 

had their colleges, 232. 

their names, ib. 

had their peculiar deities, ib. 

their patron, ib. 

their feſtival, 233. 

Son, his right from his father, 190. 

duty to him, 194. 


— in England ſhall claim by deſcent and not as | 


teſtamentary heir, 194. 
—— incapable of enjoying property, 200. 
—— might have his Peculium as a ſlave, ib. 
„ Sortitio, 
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Sortitio, 90. 

Sources of the Roman law, 1. 

Sponſa, 132. 

Sponſalia, 148. 

Stoical definition of law, how to be explained, 
30. N. 

Stoics, their opinion of an embryo, 118. 

Succeſſio in bona defunctorum, 259. 

Succeſſion to the eſtates of inteſtates, how to be 
regulated, 250, 

Suetonius quoted, 302, 326. 

Suprema voluntas, how to be underſtood when ap- 
plied to a will, 268. | 


= 


Tacitus quoted, 64. 

Tatic, 45. 

Terence explained, 223. N. 

Termini, 235. | 

Terrars of Land, regarded as public monuments, 
235. | 

Teſtamentary ſucceſſion, 261. 

Theft, by day or night always differently con- 
ſidered, 241. | 

whether it ſhould be capitally puniſhed, 


242. 
Tiberius avoided ſpeaking Greek in the ſenate, 

302. 
Trading, 


15 


Trading, how far allowed by the Romans, 279. 

Treaty, between the Romans and the Carthagi- 
nians relating to trade, 292. 

Treſſis, what, 288. 

Tribune of the people, 93. N. 

Tribunitia poteſtas, aſſumed by Auguſtus, 109. 

Triens, what, 250, 


U, 


Valerius Maximus quoted, 188, 20 3. 

Vernæ, 216. a 

Veſtal virgins, a power of life and death over them, 
when inceſtuous, in the Pontifical College, 26. 

Vicarii, 216, 

Viceſſis, what, 258. 

Victor, 13. 

Villains, 230. 

Villici, 230. 

Virgil quoted, 252. 

Virilitas, 124. 

Ulpian's definition of the law of nature, 49. 

quoted, 133. 

Umbritia, a Roman lady, baniſhed, 225. 

Uncia, what, 226. 

U. R. 91. 

Uſu, its meaning when applied to Nuptiæ, 132. 

Uſu-capio, 133. 

Uſurpare jus vi adempta, explained, 99. N. 


Ulſurpatio, 


2 
3 


| 
| 
| 
| 
| 
| 
: 
| 
| 
| 
| 
| 


DDE. X. 


Uſurpatio, 99. N. 

Utiles Actiones, 31. 

Vulgar opinion, that firſt couſins may marry and 
ſecond may not, accounted for, 168. 

Uxor and Mater-familias, their difference, 133. 


. 


Wards, how many Rome was divided into, 33, 
87. 

Widows, on what condition they might marry 
again, 145. | 

Will, or teſtament, an indulgence, 262, 

not unlimited, ib. 

— its definition, 264. 

— its neceſſary forms, 265. 

— how many witneſſes neceſſary to them a8 
Rome, 267. 

——- when allowed there, 263. 

— — When allowed at Athens, ib. N. 

—— who might legally make one, 266. 

muſt be legally executed, 267. 

Women, under a fort of perpetual guardianſhip at 
Rome, 118. | 

in what particularsexempted when under 
coverture, 119. 

— in Greece could ſcarce do any thing 
without a tutor or guardian, 118, N, 


— whether they could be admitted as evi- 
dence, 120, and N. 


} 


Women, 
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Women, their teſtimony not admitted with reſpect 
to wills, 120, : 


———— admitted to prove the legitimacy of their 
own children, 120. 


— — had no power over them, ib. 
in England, cannot convey the honours 
of their fathers without a ſpecial grant, 121. 


X. 


Xenophon quoted, 40, 190. 


i 2. 
Zea, 133. 
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